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| Overview

On 24 August 2019, the Free Trade Area of the Asia-Pacific (FTAAP) Capacity
Building Workshop on Competition Policy under the 3rd Regional Economic
Integration Capacity Building Needs Initiative (REI CBNI): Sharing Good Examples
of FTAsS/EPAs (CTI 04 2019T), initiated by Japan and co-sponsored by Australia;
Canada; Chinese Taipei; Papua New Guinea; Philippines; Thailand and Viet Nam took
place.

This project is developed based upon the mutual understanding achieved through the
previous two projects implemented in 2017 and 2018; namely “desirable elements” and
“optional elements”. This project has been implemented under the 3" REI CBNI, which
is recognised as the continuity from the 2nd CBNI outlined in the Beijing Roadmap for
APEC's Contribution to the realisation of FTAAP adopted in November 2014. It also
intends to ultimately lead to the achievement of trade and investment liberalisation and
facilitation objectives articulated in the Osaka Action Agenda (OAA), particularly at its
section C, 8. Competition policy.

These objectives are thought to be realised through enhancing the capacity of trade
policy makers and negotiators. This is expected to be done by further deepening their
understandings of and spreading the importance of competition chapter with the
“desirable elements” and “optional elements”, which was achieved by delivery of a
workshop, where participants share “best practices” of high-quality and comprehensive
FTAS/EPAs.

The workshop has been composed as below;

(D) Opening remarks

(2) Introduction: Report on the results of collecting data on components of the

Competition Chapter on FTAsS/EPAs recently concluded by APEC economies

3) Session 1. Examples of FTAsS/EPAs including “desirable elements” in the

Competition Chapter

(4) Session 2: Examples of FTAs/EPAs including “optional elements”

(5) Session 3: Impacts of high-quality and comprehensive FTAS/EPAs on the
economic circumstances

(6) Wrap-up and closing

This workshop was participated by 61 attendees from 18 member economies
including 10 speakers, from Canada, Japan, Philippines, Australia, Chile and
Organisation for Economic Co-operation and Development (OECD). The details of
speakers are as follows;



Mr Justin ALLEN, APEC Committee on Trade and Investment (CTI) Chair (Senior
Policy Officer, Ministry of Foreign Affairs and Trade, New Zealand) (Opening
Remarks)

Ms. Naoko UEDA, Director, APEC Division, Economic Affairs Bureau, Ministry of
Foreign Affairs, Japan (Opening Remarks)

Mr Hiroshi KUDO, Negotiator for Economic Partnership Agreements, Ministry of
Foreign Affairs, Japan (Moderator)

Ms Nadia VASSOS, Former Negotiator for Competition Policy Chapters for the
Government of Canada

Mr Hideyuki SHIMOZU, Senior Planning Officer, International Affairs Division,
Secretariat, General Secretariat, Fair Trade Commission, Japan

Mr Benjamin E. RADOC, Jr, Director, Economics Office, Philippine Competition
Commission

Mr Timothy LONGMAN, International Counsel in the Antitrust Division of the
Department of Justice, USA

Ms Julie GLASGOW, Director, Competition Law Implementation Programme,
Australian Competition and Consumer Commission (ACCC)

Mr Nick MALYSHEV, Head of Division, Regulatory Policy Division, OECD

Ms Ximena ROJAS PACINI, Lawyer, Counselor Competition Division, Estudio
Alessandri, Chile



Il Background

This project was designed to put into action APEC Ministers’ instructions to build capacity
to strengthen and deepen the regional economic integration, and to facilitate the
realisation of a FTAAP (APEC 2011 Ministerial Meeting statement).

Accordingly, Korea as a leading economy of the REI CBNI initiative and other interested
APEC member economies have made efforts to develop a detailed work plan to
implement APEC Leaders’ instructions. The results of the RElI CBNI survey conducted
by Korea and APEC member economies have highlighted the needs for building and
enhancing preparation capacities in this field.

From 2012, under 1%* REI CBNI by the leadership of Korea, several economies
conducted the series of Capacity Building Workshop or Seminar with the variety of
themes in 13 times, namely, FTA Utilisation (Japan), Rules of Origin (ROO) (Korea),
Environment (Viet Nam), Sanitary and Phytosanitary Measures (SPS) (Viet Nam), FTA
Implementation (Korea), E-commerce (China), Labour (United States), Dispute
Settlement (Korea), Government Procurement (Viet Nam), Safeguard (Indonesia),
Presentation of Negotiation (New Zealand), Intellectual Property Right (IPR) (Viet Nam),
and Service and Investment(United States).

In their 2013 Declaration, APEC Leaders insisted that ‘APEC has an important role to
play in coordinating information sharing, transparency, and capacity building...” and
‘agreed to ...increase the capacity of APEC economies to engage in substantive
negotiations.” Furthermore, APEC Ministers ‘encouraged officials to advance the REI
CBNI Action Plan Framework as a key delivery mechanism for the technical assistance
needed to one day make the FTAAP a reality.

APEC Economic Leaders agreed to continue the capacity building activities in pursuit of
the eventual realisation of the FTAAP under the Action Plan Framework of the 2" REI
CBNI (as appeared in Annex A of APEC Economic Leaders’ Declaration on The Beijing
Roadmap for APEC’s Contribution to the Realisation of the FTAAP in November 2014).
They encouraged economies ‘to design and conduct capacity building programs for
specific sectors as lead economies’.

REI CBNI also conforms to the instructions of APEC Ministers. At the APEC Ministerial
Meeting of 2014, APEC Ministers welcomed the progress achieved under the Action
Plan Framework on REI CBNI and endorsed the Action Plan Framework of the 2" REI
CBNI. They instructed Senior Officials to take steps to ensure the effective
implementation of the 2" REI CBNI.

Between the initiation of 2" RElI CBNI in 2015 and 2017, a total of 13 workshops were



conducted including this workshop, namely, ROO/Trade Facilitation (Korea), Technical
Barriers to Trade (TBT) (Viet Nam), International Investment Agreement (Peru),
Negotiation Skill on Environment Phase 2 (Viet Nam), Scheduling in Trade in Services
and Investment (Korea), Services Chapters with a Negative List Approach (Peru),
Negotiation Skill on IPR Phase 2 (Viet Nam), E-commerce (Japan), Trade Remedy
(Korea), Competition (Japan) and so on.

As an active economy in joining the REI CBNI, Japan also proposed the area of
competition as one of the sectors to be explored in the 2" REI CBNI, and held the
workshop on competition chapter in FTAS/EPAs in Ho Chi Minh, Viet Nam in August
2017.

Through the workshop, the following 3 points, 1) growing significance of competition
policy and the meaning of establishing competition chapter in FTAS/EPAs, 2)
concerns of discriminatory application of competitive law, jurisdiction over
subsidies, and 3) the significance of ‘exchange of information’ were highlighted and
shared among all the experts and participants. For details, please refer to the Summary
Report on APEC website - https://www.apec.org/Publications/2017/10/FTTAP-Capacity-
Building-Workshop-on-FTA-Negotiation-Skills-on-Competition-under-the-2nd-REI-
CBNI.

2017 APEC Economic Leader's Declaration stated that ‘We commend the efforts of
economies to advance work related to the eventual realisation of an FTAAP, including
capacity building initiatives and information sharing mechanism. We encourage
economies to make further progress and to develop work programmes to enhance APEC
economies’ ability to participate in high quality, comprehensive free trade agreement
negotiations in the future’. More specifically, 2017 APEC Joint Ministerial Statement also
says ‘We look forward to the implementation of the Action Plan Framework for the 3rd
REI CBNI and the RTAs/FTAs Information Sharing Mechanism’; RElI CBNI will thus
continue to serve as a solid stepping stone for the realisation of the FTAAP.

In August 2018, Japan organised a second workshop in Port Moresby, Papua New
Guinea under 3@ REI CBNI. Based upon the discussions and outcomes achieved during
the first workshop in 2017, this workshop was aimed to offer an opportunity to share the
further understanding and experiences among trade policy makers and FTAS/EPAs
negotiators on this area. Through the update of the current situation surrounding the
competition policy and the chapter on competition in FTAS/EPAs, participants shared 1)
the view that international cooperation and harmonisation in the field of
competition law is crucial, 2) explored and managed to share the views on the
“desirable” and “optional elements” of a competition chapter which may serve as
guidelines for future FTAS/EPAS negotiations. In the end, participants agreed the views
that 1) Objectives, 2) Basic Principles including i) Addressing Anti-competitive
Activities, ii) Non-discrimination, iii) Transparency and iv) Procedural Fairness as
well as 3) Technical Cooperation are “desirable elements” of a competition
chapter in FTAs/EPAs, whereas 1) Private Rights of Action, 2) Notification, 3)


https://www.apec.org/Publications/2017/10/FTTAP-Capacity-Building-Workshop-on-FTA-Negotiation-Skills-on-Competition-under-the-2nd-REI-CBNI
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https://www.apec.org/Publications/2017/10/FTTAP-Capacity-Building-Workshop-on-FTA-Negotiation-Skills-on-Competition-under-the-2nd-REI-CBNI

Cooperation in Enforcement Activities, 4) Coordination of Enforcement Activities,
5) Confidentiality of Information, 6) Consultation/Regular Meeting between
Competition Authority, 7) Dispute Settlement, 8) State Owned Enterprises (SOE),
9) State Aids & Subsidies, 10) Consumer Protection as well as 11) Review
Mechanism are “optional elements” of a competition chapter in FTAS/EPAs. They
also shared the views that ‘no one size fits all’ approach is important and these
elements apply in accordance with the counterparty’s status, and 3) discussed the
relation between investment and competition policy. For details, please refer to the
Summary Report on APEC website

- https://www.apec.org/Publications/2018/11/FTAAP-Capacity-Building-Workshop-on-
Competition-Chapter-in-FTAs-EPAs-under-the-3rd-REI-CBNI.

The workshop organised in Puerto Varas, Chile on 24 August 2019 is thus our third
workshop developed based on these above-mentioned achievements.
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[1l Discussion

1. Opening Remarks

In his Opening Remarks, Mr Justin Allen, CTI Chair (Senior Policy Officer, Ministry
of Foreign Affairs and Trade, New Zealand) gave welcome remarks to participants
and outlined some context of the workshop, such as history of REI CBNI and the role of
Competition Policy as driver of innovation, efficiency and consumer welfare. He noted
the importance of competition policy to address cross-border trade, in order to ensure all
firms compete fairly in a market. He also quoted a 2015 paper by the International Centre
for Trade and Sustainable Development and the World Economic Forum, which reported
that 88 percent of FTAs in force at that time devoted specific provisions or entire chapters
to competition-related matters, and stressed the importance of international cooperation
on competition policy to create the predictable, transparent and non-discriminatory
market conditions that lead to consumer welfare gains and economic growth.

Following these opening words, Ms Naoko UEDA, Director APEC Division, Economic
Affairs Bureau, Ministry of Foreign Affairs, Japan, provided a recent evolution on
trade agreements, such as TPP11, Japan-EU EPA and RCEP, and stressed the
importance of CPTPP and RCEP as pathway to the eventual realisation of FTAAP in the
view of its quality and comprehensiveness. She has emphasised that the objective of the
workshop is sharing and learning from the good examples of the completion chapter with
“desirable” and “optional elements”, which have been identified through the previous
workshop. And it has been stressed that this is to contribute to advancement towards
the eventual realisation of FTAAP.



2. Introduction

Following Opening Remarks, as the Moderator of the workshop, Mr Hiroshi KUDO,
Negotiator for Economic Partnership Agreements, Ministry of Foreign Affairs of
Japan, welcomed attending guests and speakers, and presented the results of collecting
data on the components of the competition chapter of FTAs and ETAs recently
concluded by APEC economies in order to set the basis for the discussion.
(http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti_wksp7 002.pdf)

The survey was conducted ahead of the workshop and gathered self-reported data of
the last five intra-APEC FTAS/EPAs from Chile; Hong Kong, China; China; Malaysia;
Mexico; Peru; Philippines; Russia; Thailand; Viet Nam and Japan, in the period of 1998-
2019 (Appendix 2).
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Examples of high-quality and comprehensive Competition Chapter in
FTAs/EPAs: According to the percentage of the optional and desirable elements
included in each Competition Chapter in FTAS/EPAs, first is “Peru-Korea Free Trade
Agreement” which covers 82% of both the “desirable” and “optional elements”,
followed by “Agreement between Japan and Australia for an Economic Partnership”
(76%), “CPTPP” (76%), “Free Trade Agreement between Hong Kong, China and
Australia”(76%) and “United States—Mexico—Canada Agreement (USMCA)” (71%).

Number of Competition Chapter in FTAsS/EPAs including desirable and
optional elements: “desirable elements” are covered in between 54% and 81% of
the FTAS/EPASs, and “optional elements” between 0% and 68%. Therefore “desirable
elements” are covered fairly well, whereas “optional elements” depend on the
elements. “Addressing anti-competitive activities”, “Transparency”,
“Consultation/regular meeting between competition authority”, “Cooperation in
enforcement activities” and “Non-application of Dispute Settlement” are the
elements well covered, whereas “State aids and subsidies disciplines”, “Private
rights actions” and “Consumer protection” were found few.

Figure 1: number of Competition Chapter in FTAS/EPAs including
each “desirable elements” and “optional elements”
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Tendency of Competition Chapter in FTAS/EPAs per period: There is a tendency
that recent Competition Chapter in FTAS/EPAs covers more “desirable” and
“optional elements” than previous Competition Chapter. According to the data
gathering, average number of “desirable” and “optional elements” is highest in 2016-
2020 (63%), followed by 2011-2015 (55%) and 2006-2010 (43%).

Table 1: Tendency of Competition Chapter in FTAsS/EPAs per period

2016-2020 2011-2015 2006-2010 1998-2005

1 76% Free Trade Agreement between Hong Kong, China and Australia
2 76% Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTTP)
3 71% USMCA
4 65% Comprehensive Economic Partnership Agreement INA - AUS
5 59% Agreement on Economic and Trade Cooperation between the Eurasian Economic Union and
its Member States, of the One Part, and the People's Republic of China, of the Other Part
6 47% Indonesia-EFTA Comprehensive Economic Partnership Agreement
7 65% Protocol to Amend FTA CHL - PRC
8 47% Agreement on Trade Liberalisation between Chile and Argentina
9 65% Vietham-Korea Free Trade Agreement (VKFTA)
10 2015 59% Free Trade Agreement between the European Economic Union and its Member States, of the
One Part, and the Socialist Republic of Viet Nam, of the Other Part
11| 2014 76% Agreement between Japan and Australia for an Economic Partnership 55%
12[ 2012 59% FTA CHL - HKC
13| 2011 71% Agreement between Japan and the Republic of Peru for an Economic Partnership
14 2011 0% Commercial Integration btw Mexico-Peru
15| 2010 82% Peru - Korea Free Trade Agreement
16| 2010 29% Hong Kong, China — New Zealand Closer Economic Partnership Agreement
17( 2009 18% Malaysia-NZ
18 2009 18% FTA PRC - PE
19 2009 12% Agreement Establishing FTA ASEAN - AUS - NZ
20| 2009 6% Agreement Establishing the ASEAN-Australia Newzealand Free Trade Area
21l 2009 6% Agreement on Comprehensive Economic Partnership among Member States of the
Association of Southeast Asian nations and Japan (AJCEP)
2l 2008 65% Agreemer_n between Japan and the Socialist Republic of Viet Nam for an Economic
Partnership 43%
23| 2008 59% FTA AUS - CHL
24 2008 59% FTA PE - SGP
25 2008 59% FTA PE - CDA
26| 2008 18% FTA ASEAN - AUS - NZ (AANZFTA)
27| 2007 71% EPA THA - JPN (JTEPA)
28| 2007 71% Agreement between Japan and the Republic of Indonesia for an Economic Partnership
29| 2006 71% FTA Peru - Chile
30| 2006 53% FTA PE - USA
31] 2006 41% Japan-Philippines Economic Partnership Agreement (JPEPF)
32[ 2005 41% FTA THA - AUS (TAFTA)
33[ 2005 35% Closer Economic Partnership THA - NZ (TNZCEP)
34 2005 18% Malaysia-Japan 31%
35| 2004 29% Mexico-Japan EPA
36| 1998 24% Mexico-Chile FTA
Average number of elements per period
70%
60%
50%
40%
30%
20%
10%
0%




In addition to CPTPP, RCEP is another mega-FTAsS/EPAs with 16 economies
engaged including ASEAN, Australia, China, India, Japan, Korea and New Zealand.
RCEP Negotiating Economies are working towards the conclusion of RCEP
negotiations within the year. RCEP Agreement includes technically concluded
comprehensive competition chapter, covering all of the “desirable elements” and

most of the “optional elements” except “Private rights actions”, “State aids and
subsidies” disciplines.

Economic effect of CPTPP + RCEP is substantial. Research conducted by
Regional Economic Integration Working Group at APEC Business Advisory Council
(ABAC) shows positive GDP effect of mega FTAs/EPAs to APEC Economies,
including TPP11 + RCEP.

Figure 2: Economic effect of mega-regional FTAs
——all S AR S EXEE= ABAC
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The main findings from the survey are as follow:

a.

High-quality and comprehensive FTAs/EPAs have been mostly concluded in
recent years: Role and impact of high-quality and comprehensive competition policy
provisions have been widely recognised by the APEC economies. The competition
authorities’ role has been enhanced.

The majority of FTAsS/EPAs has “desirable elements” and covers part of
“optional elements”, particularly “Consultation/regular meeting between
competition authority”, “Cooperation and coordination of enforcement
activities”. It is therefore observed that the importance of “desirable elements” as
well as “optional elements” has been widely recognised.

CPTPP is the latest example of high-quality and comprehensive agreement in
the APEC region, incorporating a chapter with substantial provisions covering
competition policy.

Research conducted by Regional Economic Integration Working Group at APEC
Business Advisory Council (ABAC) shows positive GDP effect of mega regional
FTAS/EPAs to APEC Economies.



3. Workshop’s Sessions

Experts provided presentations using the attached documents on the following topics in
Session 1, 2 and 3:

1) Session 1: Examples of FTAS/EPAs including “desirable elements” in the
Competition Chapter

)

Ms Nadia VASSOS, Former Negotiator for Competition Policy Chapters for
the Government of Canada presented Good practice of “Addressing anti-
competitive activities”.

(http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti_wksp7 003.pdf )

Addressing anti-competitive activities is key to ensure market access gains
secured during negotiations are actually achieved, therefore the rules are the
foundation for market access. Canada had included competition policy provisions
in all their comprehensive FTAsS/EPAs after North American Free Trade Agreement
(NAFTA) 1994, the first trade agreement with a chapter for competition policy, and
the CPTPP marked an important turning point toward more robust and detailed
provisions.

The key principles of the specific provisions addressing anti-competitive activities in
different jurisdiction are the followings; (1) Competition Law is fundamental to
address anti-competitive activities. It has different approaches such as Canada—
United States—Mexico Agreement (CUSMA)-type approach requiring to maintain
competition law that proscribes anti-competitive business conduct without getting
into specifics, and Mercosur-EU-type approach listing types of conduct that are
incompatible with the trade agreement. (2) Application of Laws: the good practice
is that competition law should apply to almost all commercial activities in the territory,
however exceptions are acceptable as long as they are transparent, established in
the law and based on public interest or public policy grounds. One example of such
exception is SOE such as post services (eg. Canada Post door to door service is
exempted from the application of competition law, whereas the commercial side
including courier services are treated the same as any other courier service). (3) It
is important to include a requirement to maintain a competition authority —
ideally an independent authority — to administer and enforce the law. (4) Key
principles are non-discrimination, procedural fairness, transparency, as well as
consumer protection.

10
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FTAs/EPAs and competition policy have complementary relationship.
FTAsS/EPAs are about reducing barriers between markets, Competition law and
policy are about reducing barriers in the market.

Mr Hideyuki SHIMOZU, Senior Planning Officer, International Affairs
Division, Secretariat, General Secretariat, Fair Trade Commission, Japan

(JFTC) made a presentation on Good practice of “technical cooperation” as
follows.
( http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti wksp7 004.pdf )

Japan has signed 18 FTAs/EPAs, and 8 are under negotiation. Out of 18, 17
FTAs/EPAs contain competitions chapter. Of those 17, 11 - Singapore, Mexico,
Malaysia, Philippines, Thailand, Indonesia, Viet Nam, Peru, Mongolia, TPP and
CPTPP - have technical co-operation articles in EPAs or in implementing
agreement. FTAs/EPAs with economies with less law enforcement experience tend
to have technical cooperation articles. On the other hand, EPAs/FTAs with
economies with a long history of competition policy tended to focus on co-operating
to enforce the law.

Figure 3: Number of FTAs/EPAs which Japan has concluded.

(incl. competition | (incl. technical

chapter) cooperation
articles)

18
17
14

JFTC has been involved in technical co-operation since 1994. From this point
onwards, a wide range of good practices and concrete examples of technical
cooperation have been implemented by its institutions through Japan International
Cooperation Agency (JICA), Japan-ASEAN Integration Fund (JAIF) and
Multilateral Framework such as OECD and United Nations Conference on
Trade and Development (UNCTAD). Within the JICA framework, JFTC organises
group training course which have so far welcomed 275 participants from 66 regions
and government-focused cooperation with Viet Nam, Philippines, China, Indonesia,
Malaysia and Mongolia. It is worth noting that these technical cooperation activities
are receiving very high evaluation from the participants.

The essence of technical cooperation is to share knowledge and experience,
which are beneficial to both recipient and donor economies. The articles in

11
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i)

EPAs could serve not only as a boost for approval of technical cooperation
application, but also promotion and harmonisation of existing technical
cooperation. In this context, the main purpose of technical cooperation is indeed to
harmonise competition law and policy, and deepen cooperative relationship
between the authorities concerned.

Understand the needs of recipient economies through interactive discussion,
evaluation, mutual assistance between donor authorities, feedback of knowledge to
economies of the participants - they consequently and ideally establish positive
spiral - are an important good practices of technical cooperation.

Figure 4: Positive spiral of “Technical Cooperation” (example in Viet Nam)
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Mr Benjamin E. RADOC, Jr, Director, Economics Office, Philippine
Competition Commission (PCC) described benefits of technical cooperation
from the experience of the Philippines. The technical cooperation with other
jurisdictions and assistance from development partners were pivotal for
PCC in establishing a stable base to realise fast growth after its foundation
in February 2016 following the enactment of the Philippine Competition Act in
2015.

(http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti_wksp7 005.pdf )

PCC'’s situation as a young competition authority with a new competition law, limited
domestic knowledge base on the practice of competition policy, and resource
constraints, was supplemented by a wealth of experience and expertise from
more matured jurisdictions from the EU, the United States, Australia and
Japan. These engagements do not require any formal arrangement, it often
happened through professional connections established through APEC workshops.
PCC'’s competition policy architecture was consequently quickly established, at the
same time forging long-standing partnerships with other jurisdictions.

12
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® The key to an effective implementation of technical cooperation depends on the

good design of technical cooperation activities made by an active
collaboration between the competition authority and development partners
through needs assessment and prioritisation exercises. Well-targeted activities
indeed enhanced sense of ownership, commitment and accountability.

Figure 5: History of PCC in 2016-2019
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2) Session 2: Examples of FTAs/EPAs including “optional elements”

)

Mr Timothy LONGMAN, International Counsel in the Antitrust Division of
the Department of Justice, the United States presented Cooperation between
agencies, best practices of cooperation/coordination of enforcement activities,
and policy as follows;

(http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti_wksp7 006.pdf )

There are multiple channels for competition cooperation. This includes
multilateral and bilateral cooperation channels outside of the trade context.
Cooperation extends to civil and criminal law enforcement and/or competition policy
discussions.

In terms of civil enforcement cooperation, a significant amount of informal cross-
border cooperation takes place for both merger reviews as well as for civil non-
merger matters. Cooperation in civil matters primarily focuses on exchanges of
evidence and case theories. This cooperation utilises party waivers to permit
evidence sharing between agencies. Civil cooperation is useful in securing
more efficient investigations and effective remedies, while minimising the risk
of enforcement divergence.

Regarding criminal cartel enforcement cooperation, there is both informal and
formal cooperation. In terms of informal case cooperation, the use of
confidentiality waivers has significant importance: namely it allows agencies
to maximise the value of mutual leniency applicants and other co-operating
witnesses. Agencies can also resort to formal cooperation mechanism, such as
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mutual legal assistance treaties (MLATS). MLATSs allow ministries of justice to
secure evidence on behalf of another when evidence is located outside of the
ministries’ jurisdiction. MLATSs are crucial cooperation instruments when a cartel
is transnational in character.

Outside the case enforcement context, cooperation relationships can also be
formalized as bilateral agreements between economies or competition
agencies. There are two principle forms of bilateral agreements: MoUs/soft
agreements and agreements with enhanced provisions (so called “second-
generation agreements”). Soft agreements are hortatory in nature, and
therefore competition agencies cannot share confidential information received
during the course of the investigation using a soft MOU agreement. Second-
generation agreements allow for the sharing of confidential information
without needing to resort to a waiver. However, for such a second-generation
agreement to be reached the each party to the agreement needs to be statutorily
authorized to share confidential information without waivers. The United States only
has one such relationship, with Australia, where the U.S. competition agencies are
able to obtain documents on Australia’s behalf and share confidentiality-protected
documents without waiver.

Turning to the trade context, the goals of FTAsS/EPAs in terms of competition policy
is to ensure each party has a non-discriminatory legal framework for
addressing anti-competitive restraints (USMCA 21.1), as well as to include
procedures to ensure enforcement transparency (USMCA 21.2).

FTAs/EPAs also have explicit cooperation provisions. Capacity building,
investigative assistance and policy cooperation are the three basic categories of
cooperation under FTAsS/EPAs. Such provisions will ensure that that independent
competition agencies have the legal capacity to engage in international
agency-to-agency cooperation. FTAs can also be used to ensure that domestic
legislation is changed to provide compatibility between different legal regimes
to a allow agencies to enter second generation bilateral agreements. Finally,
FTAs/EPAs often provide for technical assistance which focuses on creating
capacity and enforcement expertise.

When successful, FTA/EPA cooperation reinforces rather than supersedes
other cooperation channels and efforts.

Ms. Julie GLASGOW, Director, Competition Law Implementation
Programme, Australian Competition and Consumer Commission (ACCC)
presented good practice of cooperation among the competition authorities,
highlighting experience from the ASEAN-Australia-New Zealand FTA
(AANZFTA) signed in 2009 and the Competition Law Implementation Programme
(CLIP) which commenced in 2014, as follows;

( http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti wksp7 007.pdf )
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In 2005 when the negotiations commenced, Australia’s trade negotiators were not
at ease with negotiating cooperation provisions in a free trade agreement. . At that
time of the negotiations, the majority of ASEAN economies did not have competition
laws and/or agencies in place - Australia and New Zealand soon realised that
economic cooperation would be an integral element of both negotiations and
the outcome of the negotiations too.

The international competition landscape was rapidly and significantly
changing in the 1990s. A growing number of multi-jurisdictional merger cases was
observed: in 1995, half of all acquirers were from North America, only about 17%
were from Asia. By 2011, the situation has changed significantly: the count from
Europe was down with Asia expanding to be the second largest base (at 28%) of
acquirers. Furthermore the number of ASEAN jurisdictions with competition laws
and institutions was also set to increase. This would mean new legislative and
regulatory frameworks in the region were to be developed. Therefore capacity
building workshops were held during the negotiations to help ASEAN
economies better understand the issues being discussed and therefore
participate in the negotiations.

Figure 6: Mergers by continent of the acquire/the target 1995-2011
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AANZFTA and its competition chapter was aiming at building support for policy
reform and institutional capacity building with communication, consultation, and
information sharing. Through cooperation and coordination, the agreement aimed to
build a shared understanding of approaches to competition policy and law
enforcement, common interest in preventing hard core cartels, a proactive
investigatory culture and a capacity for high-quality decision making.
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® CLIP aims to promote competition in markets through support for ASEAN
economies. When CLIP commenced in 2014, 5 of the 10 ASEAN member states
had competition law in place, now this is 9 of the 10.

® Has the CLIP actually delivered results? ACCC think it has, despite the differences
in the region’s legal systems, enforcement models (such as investigatory powers),
laws, confidentiality provisions and practical limitations, including language and
resources.

® |Lessons learnt in the field of cooperation in enforcement activities are as follows:
being sustained over multiple years was helpful and important; the
importance of developing tailored support; being mindful of absorption
capacity; and encouraging engagement with senior management in the
programme.

® On the future of cooperation on competition, demand for CLIP is stronger than ever,
since agencies matured and they face more difficult and challenging issues. Thus
investing in inter-agency relationships and legal mechanism will strengthen
cross-border enforcement and cooperation over time. For example, the ability
to share information and receive cross-border investigative assistance will be
increasingly important for the effective prosecution of international cartels.
Digitalisation is also challenging with the competitive landscape evolving in many
markets, presenting new and dynamic issues for competition enforcement and its
conduct.

® Finally the challenges re FTAs and competition policy are the following: the
effective implementation of trade agreements require leadership and good
inter-governmental stakeholder consultation to manage reform processes; the
benefits to be gained from trade agreements does not happen automatically; and
new-generation FTAs addressed “behind the border” issues, meaning FTAs
would engage more deeply with internal policy reform processes.

3) Session 3. Impacts of high-quality and comprehensive FTAS/EPAs on the
economic circumstances

)] Mr Nick MALYSHEV, Head of Division, Regulatory Policy Division, OECD
made presentation from regulatory aspect as follows;
( http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti_wksp7 008.pdf )

® RTAs could be considered as a vehicle to promote Good Regulatory Practices
(GRPs) and International Regulatory Cooperation (IRC), and fully consistent with
multilateralism such as the World Trade Organisation (WTQO) requirements.

® RTAs started to come fully into force in the 2000s. Initially most of these
agreements were just based on trade goods, and more and more services were
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added to the nexus. Most of these agreements were between OECD members;
gradually there developed more in a north-south approach, and now the
agreements are mainly between developing economies, embedding
something good practices from developing economies. This reflects a
knowledge transfer effect.

Figure 7: Evolution of trade agreement and its contents

Prvot Fleld Names
B Cumulative Notifications of RTAs in force

. Cumulatve Numbaer of Physical RTAS in force
Measure Names

I Accessions to an RTA

B Goods notifications

B Services notifications

Numbar per yoar
B ]

Cumulative nu mboer

Figure 8: Share of deep and shallow RTAs

Pre-WTO RTAs 21st Century RTAs

wree: DECD, based on OECD RTAs Websie

® Observing the quality of RTAs, the preponderance of these agreements entered
into prior to the creation of WTO just considered at tariffs. They were simply
preferential treatments on tariffs, whereas now they are much deeper and cover
additional elements, such as services, investment, transparency and
competition (in fact 50%-60% of agreements has competition elements.). Most
trade agreements do have elements of transparency embedded, largely through
Technical Barriers to Trade (TBT) or the Sanitary and Phytosanitary Measures
(SPS), but it might be noticed the growing tendency of the trade authorities trying to
promote harmonisation, mutual recognition and equivalence through these
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agreements, and increasingly regulatory cooperation is seen as a part of these
agreements.

Figure 9: Deep RTAs by policy area

Services
Investment
Transparency
Competition

IPR

TBT

SPS |

Movement of people (
Export restrictions
E-commerce 8

Environment

0 10 20 30 40 50 60 70 80 90
Percentage of RTAs signed since 2001

® When the policy maker thinks about international regulatory cooperation, they often
think of it as hard-core treaty-based approaches, as would be enshrined in a trade
agreement. However in reality, much softer approaches to cooperation are in
place. For instance, exchange of information could be calling for the use of
international standard.

® The agreements covering IRC could support multilateralism. For example, EU-
Canada Comprehensive Economic and Trade Agreement (CETA) is significantly
forward-thinking in terms of potentially doing joint regulatory impact assessments
(RIA) for area where they both might regulate in the future. The creation of a specific
forum within the agreement to talk about either good regulatory practices or
international regulatory cooperation is a noticeable evolution. These practices
could be instrumental in advancing regulatory harmonisation, as both
jurisdictions need to work on the same policy for it.

® Interms of impact of RTAs on economy, the nexus between trade and investment
is also important. The OECD analysis shows clearly there are some synergies
between trade and investment facilitation. At the same time, deep provisions in
SPS and TBT in RTAs have significant and positive effect on trade flows, binding
commitments are important in maximising post-RTA trade flows, as well as
transparency IRC are significant and robust factors in increasing trade.
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Figure 10: benefits of RTAs — investment provisions
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Ms Ximena ROJAS PACINI, Lawyer, Counselor Competition Division,
Estudio Alessandri, Chile presented from business perspective as follows;
(http://mddb.apec.org/Documents/2019/CTI/WKSP7/19 cti_wksp7 009.pdf )

While high-quality and comprehensive Competition Policy provisions in RTAS/FTAs
improve coordination mechanisms already in place, cooperation between
Competition Authorities has become more complex and risky, thus inconsistent
decisions with a negative impact on trade and investment flows and
unchallenged illegal conducts. Therefore the urgent needs to improve techniques
and tools of cooperation is observed.

In terms of merger control, numerous competition authorities around the world
investigate the same operations and they may reach difference conclusions with
respect to the same operation. Therefore the risk of inconsistent decisions could
generate negative impact on trade and investment flows. Although extensive
cooperation exists, its level is far from sufficient, which in turn imposes large
costs on companies and the public sector.

High-quality and comprehensive competition policy provisions could help
addressing the issue of export cartels. However there are currently no
international rules or mechanisms addressing export cartels. In this scenario, the
only way to formally handle export cartels is to act unilaterally, though this
enforcement may prove highly inefficient. Therefore the practical
disenfranchisement of private companies that compete with state-sponsored
export cartels in international markets occurred. The most promising way to
advance this issue is precisely through the inclusion of high-quality and
comprehensive provisions in FTAsS/RTASs.
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V. Conclusions

Moderator, Mr Hiroshi Kudo, Negotiator for Economic Partnership Agreements,
Ministry of Foreign Affairs of Japan wrapped up the discussions of the day as follow;

Good practices and concrete examples of “desirable elements” as well as
“optional elements” of competition chapters in FTAS/EPAs are shared;

In terms of “desirable elements”, Ms Nadia Vassos shared good practice of
“addressing anti-competitive activities”, raising examples of NAFTA 1994, Canada-
United States-Mexico Agreement, CPTPP, explaining the key principles of the
specific provisions addressing anti-competitive activities, such as Competition Laws,
Application of Laws, Competition authorities, key principles (non-discrimination,
procedural fairness, transparency and consumer protection aspects). It has been
stressed that FTAS/EPAs and competition policy have complementary relationship,
as FTAs/EPAs are about reducing barriers between markets, Competition law and
policy are about reducing barriers in the market.

Mr Hideyuki Shimozu shared wide range of good practices and concrete examples
of “technical cooperation” implemented by its institutions through JICA, JAIF and
Multilateral Framework. Mr Shimozu and Mr Benjamin Radoc also emphasised that
the essence of “technical cooperation” is knowledge sharing and experience, and
that an effective implementation of technical cooperation depends on the design of
technical cooperation activities made by active collaboration between the
competition authority and development partners. It has been stressed that articles
in EPA could serve not only as a boost for approval of technical cooperation
application, but also for promotion and harmonisation of existing technical
cooperation, which ultimately leads to international harmonisation of competition law
and policy.

In terms of “optional elements”, Mr Timothy Longman emphasized that there are
multiple forums for “cooperation between competition agencies”. The importance of
international enforcement cooperation , ensuring that each party has a non-
discriminatory legal framework to address anti-competitive restraints, as well as
inclusion of procedures to ensure enforcement transparency was further
emphasized. Ms. Julie Glasgow also shared good practice of “cooperation and
capacity building on competition among the competition authorities”. It has been
stressed that the ability to share information and receive cross-border investigative
assistance will be increasingly important for the effective prosecution of international
cartels, reflecting a rapidly evolving international competition landscape. It has been
also underlined the significant importance of capacity building activity of each party
to FTAS/EPAs in order to effectively address cross-border cases.
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The majority of competition chapter in FTAS/EPAs concluded by APEC economies
has “desirable elements” and covers part of “optional elements”. Thus the
importance of “desirable elements” as well as “optional elements” in
competition chapter has been widely recognised. All speakers have underlined
the increasing urgency to effectively address international and complex cases in
order to keep the market non-discriminatory, fair and transparent. Consequently,
FTAs/EPAs need to cover much more elements than before — in other words, getting
“high quality and comprehensive” - and require a much more intensive cooperation
and coordination of enforcement activities between each party, with the aim of
establishing and maintaining competition chapter credible and affective. In this
context, the more-than-ever importance of technical cooperation and capacity
building programme has been strongly emphasised.

Impacts _of high-quality and comprehensive FTAS/EPAs on the economic
circumstances were highlighted. Research conducted by Regional Economic
Integration Working Group at APEC Business Advisory Council shows positive GDP
effect of mega regional FTAS/EPAs to APEC Economies. Also Mr Nick Malyshev
from OECD emphasised the importance of nexus between trade policy and
competition policy, and underlined that RTAs are a means of reducing trade costs,
increasing trade flows, and spurring inclusive economic growth. Nevertheless Ms.
Ximena Rojas stressed from a business perspective and pointed out the risk of
inconsistent decisions with a negative impact on trade and investment flows. As a
consequence, it is underlined the raising importance of high-quality and
comprehensive competition chapter - which in fact enhances coordination
mechanism between competition authorities - in order to address complex issues in
the international market.

Mr Hiroshi Kudo closed the workshop by expressing wishes that the discussions on
good practices and concrete examples of desirable and optional elements of
competition chapters were beneficial and that these elements will serve as useful
guidelines for future FTAS/EPAs negotiations, including toward the eventual
realisation of FTAAP.

21



Appendix 1: Agenda

(CT104 19T) FTAAP Capacity Building Workshop on Competition Policy under the 3" REI

CBNI: sharing good examples of FTAS/EPAs
24 August 2019
Enjoy/Tronador,

Puerto Varas, Chile

Programme

08:30-09:00

Registration

09:00-09:10
(10 mins)

Opening Remarks

Mr Justin ALLEN, CTI Chair

Ms Naoko UEDA, Director APEC Division, Economic Affairs Bureau, Ministry of Foreign
Affairs, Japan

09:10-09:20
(10 mins)

Introduction
Report on the results of collecting data on components of the Competition
Chapter on FTAs/EPAs recently concluded by APEC economies

Mr Hiroshi KUDO, Negotiator for Economic Partnership Agreements, Economic Partnership
Division, Economic Affairs Bureau, Ministry of Foreign Affairs, Japan

09:20-11:10
(110 mins)

Session 1
Examples of FTAs/EPAs including “desirable elements” in the Competition
Chapter

1. Good practice of “Addressing anti-competitive activities” (30 mins)
Ms. Nadia VASSOS, Former Negotiator for Competition Policy Chapters for the Government of
Canada

2. Good practice of “technical cooperation” (30 mins)
Mr Hideyuki SHIMOZU, Senior Planning Officer, International Affairs Division, Secretariat,
General Secretariat, Fair Trade Commission, Japan

3. Good practice of “technical cooperation” and its benefits (30 mins)
Mr Benjamin E. RADOC, Jr, Director, Economics Office, Philippine Competition Commission

(Open the floor for discussion and Q&A) (20 mins)

11:10-11:20
(10 mins)

Coffee Break

11:20-12:40
(80 mins)

Session 2
Examples of FTAs/EPAs including “optional elements”

1. Cooperation between agencies, best practices of cooperation/coordination of enforcement
activities, and policy (30 mins)

Mr Timothy LONGMAN, International Counsel in the Antitrust Division of the Department of

Justice, USA

2. Good practice of cooperation among the competition authorities (30 mins)




Ms. Julie GLASGOW, Director, Competition Law Implementation Program, Australian
Competition and Consumer Commission (ACCC)

(Open the floor for discussion and Q&A) (20 mins)

12:40-14:10 | Lunch
(90 mins)
14:10-15:30 | Session 3
(80 mins) Impacts of high-quality and comprehensive FTAs/EPAs on the economic
circumstances (30 mins)
1. Mr Nick MALYSHEYV, Head of Division, Regulatory Policy Division, OECD (30 mins)
2. Ms Ximena ROJAS PACINI, Lawyer, Counselor Competition Division, Estudio Alessandri,
Chile (30 mins)
(Open the floor for discussion and Q&A) (20 mins)
15:30-15:40 | Wrap Up and Closing
(10 mins) Mr Hiroshi KUDO, Negotiator for Economic Partnership Agreements, Economic Partnership

Division, Ministry of Foreign Affairs, Japan

(Participants to fill the evaluation form)




Appendix 2 : Result of data gathering
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