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	Operational Requirements


	National Legal Profession Project:

A range of amendments to the Model Bill have been approved by Ministers.  A new version of the model legislation will be published on the Law Council’s website after the April 2006 SCAG meeting.
New South Wales and Victoria have passed legislation implementing the Model Bill. The New South Wales Act commenced on 1 October 2005, and the Victorian Act commenced on 12 December 2005.  
Relevant changes in NSW and Victoria as a result of this legislation include:

· automatic recognition of the right to practice where a lawyer has a practising certificate from any other State or Territory,
· enabling practitioners to practise law through Incorporated Legal Practices and Multi-Disciplinary Partnerships, and

costs disclosure requirements being harmonised across Australia, reducing compliance costs for national firms and standardising consumer protections.

	Principal Regulatory Instruments

The Legal Profession is regulated at the State and Territory level in Australia. 

· Commonwealth:  Judiciary Act 1903.
· Victoria:  Legal Profession Act 2004.
· New South Wales:  Legal Profession Act 2004.

· Tasmania:  Legal Profession Act 1993.
· South Australia:  Legal Practitioners Act 1981.
· Western Australia:  Legal Practice Act 2003.
· Queensland:  Queensland Law Society Act 1952

                            Legal Profession Act 2004
· Northern Territory:  Legal Practitioners Act.
· ACT:  Legal Practitioners Act 1970.
The National Legal Profession Project:

The Australian Government and State and Territory governments have been working on a National Legal Profession Model Laws Project to remove existing barriers to the practice of law across State borders and to harmonise standards of regulation across Australia. 

Responsibility for regulation of the legal profession will remain at the State and Territory level, and complete uniformity is not the goal of the Model Laws Project.  The primary objective is to remove barriers to national practice through the adoption of nationally consistent State and Territory legislation.  
State and Territory governments have agreed on a Model Bill and on supporting Model Regulations. The Bill and Regulations are available at www.lawcouncil.asn.au (National Practice). 
At the Standing Committee of Attorneys-General (SCAG) meeting in July 2004, all jurisdictions signed a Memorandum of Understanding to underpin the Model Bill and Regulations and to ensure adoption and implementation of the reforms into the future.

A Working Party of officers from all Australian jurisdictions and the Law Council of Australia monitors legal profession regulation issues and the implementation of the Model Bill and advises SCAG on the need for amendments to the Model Bill as issues arise. 

Practice of the Law of Australia
The legal profession is regulated at the State and Territory level in Australia, although a national legal services market is emerging.  Lawyers must first be admitted to practise in the Supreme Court of an Australian State or Territory, and, if they wish to practise, they must also obtain a practising certificate.  

Practising certificates are issued by the relevant body (usually a professional body or statutory authority) in each Australian State or Territory, which may involve a period of restricted practice or further requirements, depending on the State or Territory.  After gaining admission and obtaining a practising certificate, lawyers admitted to practice in one State or Territory can apply and be admitted and/or obtain a practising certificate in another State or Territory.  
National Practising Certificate Scheme

The National Practising Certificate Scheme has made it unnecessary to have a practising certificate in each State or Territory, where the lawyer has a practising certificate from another State or Territory. 

The national practising certificate scheme initiated by the Law Council of Australia (the peak national legal professional body) in 1996 and endorsed by the Standing Committee of Attorneys-General (SCAG) provides for lawyers entitled to practise in one State or Territory to practise in another without a practising certificate in the latter jurisdiction.  It also negates the need to incur costs associated with registration in the latter jurisdiction under the mutual recognition scheme.

The national practising certificate scheme operates in every State and Territory, but has been superseded in jurisdictions which have implemented the Model Reforms. 
Incorporated Legal Practices (ILP) and Multi-Disciplinary Partnerships (MDP)

A multi-disciplinary partnership (MDP) is a partnership between lawyers and other non-legal professionals that provides both legal and non-legal services.
The Law Council of Australia supports the incorporation of legal practices and the creation of multi-disciplinary partnerships (MDPs).  That support is subject to the following two fundamental objectives being met:

(a) the maintenance of lawyers’ ethical obligations and professional responsibilities remains paramount, and

(b) restrictions should not be placed on the manner in which lawyers choose to practise unless such restrictions are in the public interest.

The practise of law through ILPs and MDPs is currently possible in New South Wales, Victoria, Northern Territory, and Western Australia. Queensland has also passed legislation that allows the practise of law through ILPs and MDPs.  

	National Legal Profession Project:

The Australian Government continues to press for uniformity of regulation to the greatest possible extent.  
A revised version of the Model Bill incorporating the amendments agreed at the November 2004, March 2005, July 2005 and November 2005 SCAG meeting is being considered by the Working Party.  This process is still underway, but the revised Bill is expected to be settled and ready for public release by the end of April 2006 at www.lawcouncil.asn.au

The amendments to the Bill will be implemented on an ongoing basis by all States and Territories. 
New South Wales and Victoria are expected to amend their legislation in line with the new Model Bill later this year.
Queensland passed the first stage of their reforms in 2003 and the second stage in 2004. Queensland is expected to implement the third stage of legislative reform in 2006, bringing their legislation in line with the national model.
The Australian Capital Territory is expected to introduce legislation implementing the Model Reforms by July 2006.

South Australia, Tasmania, and the Northern Territory are expected to introduce legislation implementing the Model Bill in late 2006. 

Western Australia legislated in 2003 to provide for national practising certificates, incorporated legal practices, multi-disciplinary partnerships and the regulation of foreign lawyers practising foreign law in that State.  Western Australia is expected to introduce legislation further incorporating the Model Bill in 2006. 

Incorporated Legal Practices (ILP) and Multi-Disciplinary Partnerships (MDP)

The relevant Part of the legislation is expected to commence by mid 2006.


	Licensing and Qualification Requirements of Service Providers


	No improvements implemented since the last IAP.

	In order to practise the law of Australia, lawyers need to be admitted to practice and obtain a practising certificate from the body (usually a professional body) of the relevant State or Territory in Australia.

Knowledge Requirements

Lawyers must normally complete a tertiary academic course in Australia involving 11 areas of legal knowledge specified in the Uniform Admission Rules (generally a four year degree, or a three year degree for those with a prior degree) or such course of studies resulting in areas of knowledge recognised in an Australian jurisdiction. 
The 11 required areas of legal knowledge are: contracts, torts, criminal law and procedure, equity (including trusts), property, administrative law, constitutional law, civil procedure, evidence, company law, and professional conduct.
Overseas degrees or courses of study may be recognised by an Australian admitting body.  

Practical Legal Training and Articles

Admission to practise normally requires completion of an approved practical legal training course and/or articles of clerkship that typically would cover a period from six months to one year.
Practising Certificate

Issue of a practising certificate usually occurs on a restricted basis, involving up to twenty-four months of supervision under a senior legal practitioner, after which an unrestricted practising certificate may be issued.  

Continuing legal education to a specified level over a 12 month period is a requirement for renewal of practising certificates in most States and Territories. However, continuing legal education is not required in Tasmania or the Northern Territory.
There are no barriers to non-Australians obtaining a practising certificate provided they meet the criteria for admission and the issue of a practising certificate.

	

	Foreign Entry


	The Model Bill and Regulations are subject to continual refinement and amendments to the model provisions relating to foreign lawyers have been approved by SCAG in relation to: Professional Indemnity Insurance, Trust Money and Trust Accounts, Fidelity Cover, scope of practice and requirement for registration.
NSW, Victoria and Queensland have commenced provisions relating to foreign lawyers, implementing the previous version of the Model Bill. This represents 80% of the Australian legal profession. 


	Admission to practice Australian law in Australia for foreign lawyers

Admission to practice in Australia for applicants from New Zealand proceeds under a mutual recognition arrangement between the two countries.   
Admission to practice in Australia by applicants from outside Australia or New Zealand is possible in Australian States and Territories.  Such admission is subject to meeting specified knowledge (refer above under ‘Knowledge Requirements’), immigration and other requirements(eg. good fame and character).
Applicants seeking admission to practice Australian law in Australia on the basis of their overseas qualifications require assessment of their qualifications and directions as to what further steps are required to meet the local requirements for admission. Once these steps are completed, applicants then follow the same or similar procedures for admission as local applicants.
The assessment of overseas qualifications and experience is undertaken by States and Territories.
Practice of foreign law (ie. home country, third country and international law)

Foreign lawyers can practise foreign law in many Australian States and Territories without obtaining admission to practice in Australia. 

The Standing Committee of Attorneys-General (SCAG) unanimously agreed in March 1996 on the need for a clear statutory indication that there is no barrier to foreign lawyers practising foreign law in Australia.  The initial draft uniform Bill set out two options. 
Legislation based on a minimalist option simply stating that there is no bar to the practice of foreign law in Australia was implemented in South Australia.  Tasmania indicated that its Legal Profession Act 1993 provides a simple mechanism for foreign lawyers to obtain the right to practise foreign law, either on their own account, or in combination with a local lawyer.  
New South Wales, Victoria, Queensland, Western Australia, the Australian Capital Territory and the Northern Territory implemented legislation based on the option of a comprehensive framework for the regulation of foreign legal practice in Australia.  
Western Australia, the ACT and the Northern Territory still have comprehensive systems based on the second model; allowing for temporary practice without an office or commercial presence, or alternatively registration as foreign lawyer.

The two option approach has since been discarded with the adoption of the Model Bill, which provide a uniform comprehensive approach. 

Foreign lawyers have a number of options under the Model Bill, including seeking to be admitted as an Australian legal practitioner; taking advantage of fly-in fly-out provisions to practise foreign law on a short term basis, and or be registered as a foreign lawyer for a longer term.
These provisions of the Model Bill have been implemented in Queensland, NSW and Victoria. 

All other States and Territories yet to implement the Model Bill still have the pre-existing legislation based on the two-option approach.


	The Australian Government and the Law Council of Australia (peak Australian legal professional body) are encouraging the States and Territories to implement legislation based on the comprehensive framework for regulation of foreign legal practice.

The Model Bill improves on comprehensive foreign lawyer provisions previously endorsed by SCAG in 1996.  

When the States and Territories yet to do so implement the Model Bill (see under ‘Operational Requirements’ for expected implementation dates), foreign lawyers will find a hospitable and consistent regulatory environment in which to practise foreign law in Australia.  

As is currently the case in NSW and Victoria, foreign lawyers will have a number of options in any State or Territory; including seeking to be admitted as an Australian legal practitioner; taking advantage of fly-in fly-out provisions to practise foreign law on a short term basis, and/or be registered as a foreign lawyer.
Amendments to those areas of the Model Reforms dealing with foreign lawyers are currently being considered by the Working Party.  The reforms, as amended, are expected to be implemented by all States and Territories yet to adopt the Model Bill. States and Territories which have already adopted the Model Bill are expected to update their legislation by adopting the new amendments in 2006.
Australia’s International Legal Services Advisory Council (ILSAC) www.ilsac.gov.au has prepared a research paper on admission to domestic practice of overseas qualified lawyers, particularly in terms of uniformity of process between States and Territories and transparency. The paper and its recommendations will be considered by SCAG in the first half of 2006.



	Discriminatory Treatment/

MFN


	No improvements implemented since the last IAP.

	There is no discriminatory treatment of foreign legal service providers.


	


