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	Chapter 12 : Dispute Mediation

	Objective

APEC Economies will :

(a)

Encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation 
and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures

(b) 
Facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and

(c) 
Ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.



	Guidelines

Each APEC economy will:

(a) provide for the mutual and effective recognition of arbitral agreements and the enforcement of arbitral awards;

(b) provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

(c) promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.



	Collective Actions

APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Brunei Darussalam's Approach to Dispute Mediation in 2000


Disputes between Governments

 
Brunei Darussalam adopts the WTO dispute settlement procedures to settle trade disputes between Governments.


Brunei Darussalam is adopting a programme to establish Bilateral Investment Treaties (BIT’s) with her trading partners. BIT’s provide among other things, a mechanism to settle investment disputes through bilateral consultations or arbitration under international rules.


Disputes between private parties and Government


The Convention On the Recognition and Enforcement Of Foreign Arbitral Awards (“the New York Convention”), which was adopted by the United Nations Conference on International Commercial Arbitration on The 10th June 1958, has been incorporated into the Laws of Brunei by virtue of the Arbitration Act Cap.173. This means that any arbitrator awards made by virtue of an arbitration agreement in a State or territory, other than Brunei Darussalam, which is a party to the New York Convention shall be enforceable in Brunei Darussalam in the same manner as Judgement of a Brunei court and such award shall be treated as binding for all purposes on the persons as whom it was made. Accordingly may be relied on by any of these persons by way of defence, set off or otherwise in any legal proceedings in Brunei.


The Act also encompasses a provision for arbitration in civil matters which among other things, provide for the procedures for the appointment of a conciliator or an arbitrator and procedures for the conduct of the proceedings in arbitration.


The Government of Brunei Darussalam is also bound by rules and procedures as set out by the Act to which it is a party to any arbitration. Therefore any aggrieved party in a commercial dispute with the Brunei Government could settle their dispute with Government if there was an arbitration agreement made i.e. An Agreement to submit to arbitration.



	Overview of Disputes Involving Brunei Darussalam Since the Last IAP


No government-to-government or government-to-private entity disputes relating to trade and investment, have arisen or been subject to dispute resolution proceedings.




	Brunei Darussalam's Approach to Dispute Mediation in 2000

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	The absence of any cases of disputes relating to trade and investment which would require dispute mediation mechanisms has meant that the mechanism of dispute mediation has yet to be applied practically and tested.

As such, no further improvement has been contemplated.

	In order to encourage members to address disputes co-operatively at an early stage to resolve their differences

The Government of Brunei Darussalam will: -

- settle disputes with our trading partners through consultations, negotiations or arbitration as appropriate. For settlement of disputes related to multilateral trade agreements, Brunei Darussalam will adhere to the Rules and Procedures Governing The Settlement of Disputes as appears Annex 2 of the Agreement Establishing The World Trade Organisation (WTO); and 

- continue to establish BIT’s with other trading partners; and

- continue to adopt the international Laws, rules and norms on Arbitration e.g. adopting the International Chamber of Commerce Rules of Arbitration, UNCITRAL Arbitration Rules in any commercial Agreements or Contracts to which The Government is a party.


	None at present
.


	Disputes between Governments and Private Entities


	The absence of any cases of disputes relating to trade and investment which would require dispute mediation mechanisms has meant that the mechanism of dispute mediation has yet to be applied practically and tested.

As such, no further improvement has been contemplated.

	In order to facilitate and encourage the use of procedures for resolution of disputes between private entities and governments;

The Government of Brunei Darussalam will:-

- review regularly the existing mechanisms and procedures for dispute settlement with a view to improving them further; and

- encourage the use of the Arbitration Procedures as laid down by the Arbitration Act (Cap 173).

	None at present
.


	Disputes between Private Parties


	The absence of any cases of disputes relating to trade and investment which would require dispute mediation mechanisms has meant that the mechanism of dispute mediation has yet to be applied practically and tested.

As such, no further improvement has been contemplated.
	In order to facilitate and encourage the use of procedures for resolution of disputes between private parties

The Government of Brunei Darussalam will:-

- review regularly the existing mechanisms and procedures for dispute settlement with a view to improving them further; and

- encourage the use of the Arbitration Procedures as laid down by the Arbitration Act (Cap 173)

	None at present
.


	Transparency 


	None
	The Government of Brunei Darussalam is pursuing a programme on promoting easier accessibility to the Brunei’s laws and regulations etc. Currently the Government Gazettes can be purchased at the Government’s Printer.

	None at present
.


	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	None

	The recognition of arbitration agreements and the enforcement of foreign arbitral awards is governed by the arbitration Act, Cap. 173 of the Laws of Brunei.

Part IV of the Act governs “Convention awards” and refers specifically to any award made in pursuance of an arbitration agreement in a State or territory, other than Brunei Darussalam, which is a party to the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

“Convention awards” shall be enforceable in Brunei Darussalam in the same manner as a judgement of a Brunei court and such award shall be treated as binding for all purposes on the persons 

Recognition of an arbitration agreement hinges on the definition provided for in Section 2 of the Act which defines an arbitration agreement as, “an agreement in writing (including an agreement contained in an exchange of letters, facsimiles or telegrams) to submit to arbitration present or future differences capable of settlement by arbitration whether an arbitrator is named therein or not”.

The enforcement of an arbitral award be it domestic or foreign may be obtained by leave of the Court or a judge thereof and be enforced in the same manner as a judgement or order to the same effect.


	None at present
.


	Independent Review Procedures


	None

	The jurisdiction of the Court in granting leave for a judicial review of an award are set out in section 28 of the Arbitration Act. The Court will only grant leave for an appeal against the award where there is consent from all parties referred to in the application for leave to appeal.

Furthermore, under Section 30 of the Act, such leave to grant appeal will also hinge on whether or not the parties have entered into an agreement in writing (an exclusion agreement) which excludes the right of appeal in relation to the award referred to.

	None at present



	Improvements in Brunei Darussalam's Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	Brunei Darussalam adopts the WTO dispute settlement procedures to settle trade disputes between Governments.

Brunei Darussalam is adopting a programme to establish Bilateral Investment Treaties (BIT’s) with her trading partners. BIT’s provide among other things, a mechanism to settle investment disputes through bilateral consultations or arbitration under international rules.

	The Emergency (Arbitration) Order 1994, has now been incorporated into the Laws of Brunei as the Arbitration Act, Cap.173.


	Disputes between Governments and Private Entities


	The Convention On the Recognition and Enforcement Of Foreign Arbitral Awards (“the New York Convention”), which was adopted by the United Nations Conference on International Commercial Arbitration on The 10th June 1958, has been incorporated into the Laws of Brunei by virtue of the Arbitration Act Cap.173. This means that any arbitrator awards made by virtue of an arbitration agreement in a State or territory, other than Brunei Darussalam, which is a party to the New York Convention shall be enforceable in Brunei Darussalam in the same manner as Judgement of a Brunei court and such award shall be treated as binding for all purposes on the persons as whom it was made. Accordingly may be relied on by any of these persons by way of defence, set off or otherwise in any legal proceedings in Brunei.

The Act also encompasses a provision for arbitration in civil matters which among other things, provide for the procedures for the appointment of a conciliator or an arbitrator and procedures for the conduct of the proceedings in arbitration.

The Government of Brunei Darussalam is also bound by rules and procedures as set out by the Act to which it is a party to any arbitration. Therefore any aggrieved party in a commercial dispute with the Brunei Government could settle their dispute with Government if there was an arbitration agreement made i.e. An Agreement to submit to arbitration

	The Emergency (Arbitration) Order 1994, has now been incorporated into the Laws of Brunei as the Arbitration Act, Cap.173.


	Disputes between Private Parties


	The Convention On the Recognition and Enforcement Of Foreign Arbitral Awards (“the New York Convention”), which was adopted by the United Nations Conference on International Commercial Arbitration on The 10th June 1958, has been incorporated into the Laws of Brunei by virtue of the Arbitration Act Cap.173. This means that any arbitrator awards made by virtue of an arbitration agreement in a State or territory, other than Brunei Darussalam, which is a party to the New York Convention shall be enforceable in Brunei Darussalam in the same manner as Judgement of a Brunei court and such award shall be treated as binding for all purposes on the persons as whom it was made. Accordingly may be relied on by any of these persons by way of defence, set off or otherwise in any legal proceedings in Brunei.

The Act also encompasses a provision for arbitration in civil matters which among other things, provide for the procedures for the appointment of a conciliator or an arbitrator and procedures for the conduct of the proceedings in arbitration.

The Government of Brunei Darussalam is also bound by rules and procedures as set out by the Act to which it is a party to any arbitration. Therefore any aggrieved party in a commercial dispute with the Brunei Government could settle their dispute with Government if there was an arbitration agreement made i.e. An Agreement to submit to arbitration.

	The Emergency (Arbitration) Order 1994, has now been incorporated into the Laws of Brunei as the Arbitration Act, Cap.173.


	Transparency 


	The Laws of Brunei are available for purchase at law library of the Attorney Generals Chambers (for walk-in purchasers only).   Any laws and regulations passed after 1984 are available and published in the Government Gazette.  These can be purchased at the Government Printing Department.

	The Government of Brunei Darussalam is pursuing a programme on promoting easier accessibility to Brunei’s laws and regulations. The Government through the attorney Generals Chambers is currently implementing a data conversion on the Laws of Brunei into a digital database. Once completed all Government Departments will have easy access to the most updated laws and regulations of the country via an online service. Eventually the plan will be extended to the public by the further provision of online services.


	Recognition of arbitration agreements and Enforcement of arbitration awards


	The Convention On the Recognition and Enforcement Of Foreign Arbitral Awards (“the New York Convention”), which was adopted by the United Nations Conference on International Commercial Arbitration on The 10th June 1958, has been incorporated into the Laws of Brunei by virtue of the Arbitration Act Cap.173. This means that any arbitrator awards made by virtue of an arbitration agreement in a State or territory, other than Brunei Darussalam, which is a party to the New York Convention shall be enforceable in Brunei Darussalam in the same manner as Judgement of a Brunei court and such award shall be treated as binding for all purposes on the persons as whom it was made. Accordingly may be relied on by any of these persons by way of defence, set off or otherwise in any legal proceedings in Brunei.


	The Emergency (Arbitration) Order 1994, has now been incorporated into the Laws of Brunei as the Arbitration Act, Cap.173.

	Independent Review Procedures


	The jurisdiction of the Court in granting leave for a judicial review of an award are set out in section 28 of the Arbitration Act. The Court will only grant leave for an appeal against the award where there is consent from all parties referred to in the application for leave to appeal.

Furthermore, under Section 30 of the Act, such leave to grant appeal will also hinge on whether or not the parties have entered into an agreement in writing (an exclusion agreement) which excludes the right of appeal in relation to the award referred to.


	The Emergency (Arbitration) Order 1994, has now been incorporated into the Laws of Brunei as the Arbitration Act, Cap.173.



