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	Chapter 12 : Dispute Mediation

	Objective

APEC Economies will :

(a)

Encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation 
and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures

(b) 
Facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and

(c) 
Ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.



	Guidelines

Each APEC economy will:

(a) provide for the mutual and effective recognition of arbitral agreements and the enforcement of arbitral awards;

(b) provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

(c) promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.



	Collective Actions

APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	China’s Approach to Dispute Mediation in 2001


As despicted below




	Overview of Disputes Involving China Since the Last IAP


As despicted below



	China’s Approach to Dispute Mediation in 2001

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	
	According to the investment agreements (hereinafter referred to as "IPPAs")that China has signed with about 100 countries,any dispute between the Contracting Parties concerning the interpretation or application of this Agreement shall, as far as possible, be settled with consultation through diplomatic channel. If a dispute cannot thus be settled within six months, it shall, upon the request of either Contracting Party, be submitted to an ad hoc arbitral tribunal.

 China is now in the process of entry into the WTO, which provides a set of rules for the resolutions of disputes between governments.


	The relevant domestic agencies responsible for the WTO disputes is proposed to be established as  a positive reaction to  the entry into the WTO.

	Disputes between Governments and Private Entities


	The Supreme Court made the Judicial Interpretation on the relevant issues concerning the enforcement of the Administrative Litigation Law so that the Law is becoming more concrete and easier to operate.

See: www.rmfyb.com.cn

	China is a member to the Convention on Settlement of Investment Disputes between States and Nationals of Other States (ICSID)and has adopted it in its IPPAs. According to these IPPAs,  any legal dispute between an investor of one Contracting Party and the other Contracting Party in connection with an investment in the territory of the other Contracting Party shall, as far as possible, be settled amicably through negotiations between the parties to the dispute. If the dispute cannot be settled through negotiations within six months, the investor of one Contracting Party may submit the dispute to the competent court of the other Contracting Party; or,provided that the Contracting Party involved in the dispute may require the investor concerned to exhaust the domestic administrative review procedure specified by the laws and regulations of that Contracting Party beforehand, the dispute shall be submitted at the request of either party to ICSID or an ad hoc arbitral tribunal.

The Administrative Litigation Law is one of the major laws governing the resolutions of disputes between the private parties and governments within the territory of China.The Law provides that citizens,legal persons or other associatons who consider that  their lawful rights and interests have been violated as a result of  specific abministratiove acts determined by the administrative agencies shall have the rights to initiate legal proceedings with a people's court. And a  foreigner,person without any citizenship, or foreign assiciaiton who is a party to an administrative case shall have the same rights and obligations of litigation as a citizen of China.

The Administrative Review Law is the other law of this kind. Where the citizens,legal persons or other associatons believe that  lawful rights and interests have been infringed upon by specific administrative acts and thus apply to the administrative agencies for administrative review, and where the administrative agencies accept the application for review  and make administrative review decisions, the Law shall apply. And where the foreigners,persons without any citizenships, or foreign assiciaitons apply for adminstrative review  within the territory of China, this Law shall apply.


	N.A.

	Disputes between Private Parties


	The Supreme Court of China, by way of the Judicial Interpretation, has just made an arrangement, on August 7 2001, between  the inland of China and the Special Adminstrative Region of Macow for the mutual trust of judicial documentation service and evidence taking in civil and commercial cases.

Besides, the Supreme Court has also made  Judicial Interpretations on  some very concrete aspects of the enforcement of the Arbitration Law, such as that on the jurisdiction of the relevant courts for  the objection raised by the parties to the disputes concerning the validity of  the arbitration agreement. 

See: www.rmfyb.com.cn

	The Arbitration Law (1994),based on the UNCITRAL Model Law on International Commercial Arbitration,lays out standards for arbitration and gives full recognition to foreign-related arbitration in reflection of basic rules for modern arbitration, which combines arbitration with conciliation. 

The permanent international commercial arbitration bodies in China are China Committee for International Economic and Trade Arbitration(CIETAC) and Maritime Arbitration Committee. CIETAC, headquartered in Beijing and with two branches respectively in Shanghai and Shenzhen, is well received by foreign and domestic business for its justice and independent arbitration. CIETAC independently and impartially resolves, by means of arbitration, disputes arising out of international or for eign-related economic and trade transactions, whether contractual or non-contractual.

Conciliation is also ppopular in China.Conciliation in China falls into five categories, i.e. People’s Conciliation; Administrative Conciliation; Court Conciliation; Conciliation by Conciliation Institutions; and Conciliation by Arbitration Organizations. The Chinese court does not hear cases where the parties only apply for conciliation, but always conciliates litigation cases during court proceedings. This is one of the important characteristics of the Civil Litigation Law of China, known as the “ Combination of Litigation with Conciliation”. The permanent and professional commercial and maritime conciliation institutions in China are the Conciliation Centre of the China Council for the Promotion of International Trade ( CCPIT ) ( also called the China Chamber of International Commerce CCOIC ) and the local Conciliation Centres of the Sub-councils of the CCPIT in major cities and various provinces in China. The network uses a set of uniform conciliation rules, i.e. the CCPIT Conciliation Rules. The Arbitration Law of  China provides: before the giving of an award, the arbitration tribunal may first attempt to conciliate; if the parties apply for conciliation voluntarily, the arbitration tribunal shall conciliate; the Conciliation Statement has the same legal force as that of an arbitral award. 

China is also a member to  the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).

See  the website http://www.cietac.org.cn/
                           http://www.cietac-sh.org.cn/
                          http://www.cietac-sz.org.cn/
                          http://www.arbitration.org.cn/

	N.A.

	Transparency 


	Many government agencies have set up their own websides, providing, compreheasive regulation and rules for the public.


	China has always attached great importance to  transparency. It makes the laws,regulations and policies public once they are availble to be published.China has regularly carried out the event of law education for the mass in order that the people can be well informed and have a good understanding of the laws, regulations and policies. Besides, most of the government agencies  have  their own Gazette to publish the revelant policies or departmental rules.

See www.rmfyb.com.cn

	N.A.

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	N.A.
	China is now considering developing rules for implementing the New York Conventions.


	N.A.

	Independent Review Procedures


	The Judicial Interpretation on the relevant issues concerning the enforcement of the Administrative Letigation Law which made the Law  more workable is sure to be beneficial to the parties in term of  using their rights for apealing an unsatisfied adminstrative review decision.

See: http://www.rmfyb.com.cn/
     
	In respect of  the private parties-private parties disputes, according to the Arbitration Law  a People's court shall rule to set aside or decline to enforce an arbitration award if a party provides evidence proving that the arbotration award involves one of the following circumstances:

1) the cotract which is the subject of dispute does not contain a valid arbitration clause nor is there a subsequent arbitraiton agreement in writing;

2) the party against whom the application is filed was not duly notified as the appointment of the arbitratior or the arbitration proceedings, or they were unable to state  case due to reasons beyond  control;

3)the composition of the arbitral tribunal or the procedure for arbitration was not in comformity with rules of arbitration; or

4) matters decided, exceeded the scope of the arbitration agreement or the limits of authority of the arbitration tribunal.

In respect of the private parties-governments disputes, the Administrative Review Law provides that, unless the administrative review decision is final as provided by law, a citizen, legal persons or other association who is aggrieved at the adminstrative review dicision may bring an administrative litigation to the people's court according to the provisions of the Administrative Litigation Law.


	N.A.


	Improvements in China’s Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	
	

	Disputes between Governments and Private Entities


	
	

	Disputes between Private Parties


	
	

	Transparency 


	
	

	Recognition of arbitration agreements and Enforcement of arbitration awards


	
	

	Independent Review Procedures


	
	


