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	Chapter 9 : Government Procurement

	Objective

APEC Economies will 

(a) 
Develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices; and 

(b) 
Achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora.



	Guidelines

Each APEC economy will :

(a)
enhance the transparency of its government procurement regimes and its government procurement information; and 

(b) 
establish, where possible, a government procurement information database and provide the information through a common entry point.

Guidelines

Each APEC economy will:

a. enhance the transparency of its government procurement regimes and its government procurement information;

b. establish, where possible, a government procurement information database and provide the information through a common entry point; and

c. review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination).


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Peru’s Approach to Government Procurement in 2002


The Peruvian Congress is the principal authority that regulates government procurement in Peru, and thus dictates Government Procurement Legislation and its modifications.  In second place, the Prime Minister’s Office (PCM) is in charge of approving the regulation and modifications of the Government Procurement Legislation by means of Supreme Ordinances.  Finally, the Superior Council for State Contracts and Acquisitions (CONSUCODE), a decentralized public organism, attached to PCM, is the entity in charge of supervising the existent legal framework related to government procurement in Peru and can recommend its modifications and new legal initiatives in this area.  

The legal framework that regulates Government Procurement in Peru is the Single Text of State Contracts and Acquisitions, which entered into force on the 15th of March 2001.  It regulates all public entities and public owned enterprises at central, regional or Local government level.
For further details please visit: (Spanish only)

www.consucode.gob.pe



	Peru’s Approach to Government Procurement in 2002

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency


	In february 2002, CONSUCODE invited the public and private sector to comment and make suggestions on how to improve the State Contract and Purchases Law

Between February and April 2002, CONSUCODE colected more than 150 proposals from the public and private sector regarding the modification of the State Contract and Aqcuisitions Law.

In April 2002, CONSUCODE organized the first National Evaluation Workshop of the State Contract and Aqcuisitions Law with an attendance of 350 representatives from the public and private sector.

CONSUCODE has prepared a modification proposal of the State Contracts and Acquisition Law and evaluated it to the Executive power (Poder Ejecutivo.)

During 2002 CONSUCODE has organized nationwide:

· 24 Capacity Building Seminars for the private and private sectors, 

· 14 Workshops for Public Entities, 

· 3 General Meetings and

· 10 Conferences

5,352 representatives from the public and private sector have benefited from these programs.

CONSUCODE’s portal contains the Annual Plans of all public entities with complete information about government procurement.
	Since September 1998, Peru has strengthened transparency through a new normative framework, Law No 26850, State Contracts and Acquisitions Law.  On March 15th, 2001 the Prime Minister’s Office approved a unique text in order to simplify, unify and improve regulations that were dispersed for government procurement in Peru.  Thus, the general public has a better and simplified manner to learn about Government Procurement.

CONSUCODE permanently promotes the revision and update of the government procurement legislation in order to ensure its transparency.

CONSUCODE organizes regularly seminars and workshops on Government Procurement at the nationwide level, in order to guide and inform the general public and interested parties on the most important and relevant issues.

The Peruvian Congress has approved the Law N° 27806, Transparency and Access to Public Information Law on August 2nd 2002. One of the Law’s objectives is to ensure the dissemination of public bids, purchases and contracts, the responsible entities and budgets utilized. 

The Peruvian Congress has approved the Law N° 27815, Public Function Ethic’s Code, on August 12th, 2002, which regulates the principles, duties and ethics that public entities’ officials must have.

Government Procurement legislation in Peru establishes that all Public Entities must:

· elaborate their Annual Purchases and Acquisitions Plans (APAP), 

· publish them in their respective entities web pages,

· and send them to CONSUCODE for further dissemination on the Government Procurement Information System (SEACE) and PROMPYME (Peru’s Public Institution to Promote Small and Micro Enterprises).

CONSUCODE has signed several agreements with public and private entities to exchange information and train their officials about government procurement legislation in Peru.  Among them we have: National Society of Entities Accredited in Quality Systems, National Superintendence of Tax Administration, National Society of Industries, Peru’s General Comptrollership and the National Commission to Fight Against Corruption.

For further details please visit: (Spanish only)

www.consucode.gob.pe
	CONSUCODE will implement the Government Procurement Information System called SEACE in progressive phases from 2002 until 2006.

This electronic system will allow all government procurement information to be gathered into a single instrument, which will be at the disposal of interested parties and the general public.   

It will have two major components:

· Dissemination of all information related to selection processes to the public and

· Development of electronic transactions for government procurement.

SEACE will contain the following information,  provided by Public Sector Entities:

· Annual Purchases and Contracts Plans (APCP);

· Quarterly information of Selection Processes and Contracts Registries; and 

· Database of Public and Non-Public processes.

However, for the implementation of this system, CONSUCODE is requesting international cooperation. 

As part of Peru’s openness and transparency in Government Procurement, CONSUCODE will pursue more agreements with public and private entities to disseminate the law and exchange information.



	Value for Money


	The current legislation reduces significantly the administrative costs to participate in selection processes.

The Prime Minister’s Office (PCM) approved the Supreme Ordinance N° 031-2002-PCM on May 2002, regarding General Policies for the Development of the Government Procurement’s Electronic System.   CONSUCODE is the principal authority in charge of the administration and operation of this Electronic System.


	Government Procurement legislation allows to:

· Substitute the award guarantee for a sworn declaration;

· exonerates the bidder from the requirement to present an execution guarantee in order to participate in small quantity processes;

· use a small number of newspapers where the convocation details have to be published, without affecting the dissemination of information; 

· use electronic means of communication during the procedure; and,

· have a wide flexibility in the selection award, thus reducing costs for the new selection processes. 



	CONSUCODE is negotiating international assistance and cooperation to keep implementing the Government Procurement’s Electronic System.  (SEACE).  

	Open and Effective Competition 


	CONSUCODE has supervised 1,100 national process convocations.


The Peruvian Government has approved the Supreme Ordinance N° 042-2002 on the 17th August 2002. This law allows more participation of the small and micro enterprises in the making of uniforms for the National Police. 


	As a general rule, the convocation of the selection process is published in the official newspaper “El Peruano” and in another newspaper of national or local circulation.  For processes where a published convocation is not necessary, it must be communicated to the Commission for the Promotion of Small and Micro Enterprises (PROMPYME) for its dissemination and CONSUCODE for its supervision.  

CONSUCODE periodically evaluates government procurement processes in order to supervise the application of the rules.

The Government Procurement Law in Peru doesn't allow to describe in the bases of the selection processes, goods or services with specific trade marks, patent, particular designs, and so on. 

At present, the Government Procurement legislation provides that the tendering process should contain:

the public entity’s name and its business address;

the type of selection process;

the description of the goods, service or public works;

the date of presentation of proposals, among other data; and,

the details of the various stages of the process, taking into account the established time limits.
  

For further details please visit: (Spanish only)

www.consucode.gob.pe

	

	Fair Dealing


	Peru’s Contracts and Acquisitions Tribunal has sanctioned 92 State Suppliers, with sanctions from 3 months to a year banning them from participating in Government Procurement.


	CONSUCODE permanently evaluate bidders’ behavior.  Government Procurement legislation in Peru:

1. Prohibits restrictive practices. Collusion is prohibited.

2.  Reaffirms the principle of morality. Behavior of public officials, as well as suppliers, bidders and contractors has to be characterized by honesty and truthfulness.

3.  Responsibilities and sanctions.  Any infraction of the government procurement law by public officials or private companies will be sanctioned.  

Peru’s Contracts and Acquisitions Tribunal is CONSUCODE’s branch in charge to resolve in the last resort:

· administrative processes in public administration as a result of discrepancies between private and public entities;

· impose sanctions to public officials and suppliers.

For further details please visit: (Spanish only)

www.consucode.gob.pe

	

	Accountability and Due Process


	Regarding Government Procurement, CONSUCODE has issued 100 pronouncements related to questions raised to the Bases.  Also, CONSUCODE has attended 60 written consultations about the application of government procurement legislation.

CONSUCODE’s Tribunal has issued 212 resolutions regarding the granting of government’s contract.


	Government Procurement legislation in Peru:

1. Establishes clear rules for the whole process. Each one of the procedures has uniform requirements and formalities that are common to all bidders.

2. Requires fulfillment of the prospectus and bids obligations. According to the law, all parties involved are obliged to fulfill the obligations established in the prospectus and bids under administrative, civil and penal responsibility.  

3. Regulates training and responsibilities for public officers.  The Special Committee in charge of the selection process has to have members with specialized knowledge of the issue and be characterized by serious and responsible behavior

4. Provides a complaint and accusation system. Independently of the complaint or consultation mechanisms provided in the prospectus, the supplier or bidder can formulate directly to CONSUCODE complaints or accusations for irregularities made by the Entity in the procedure contest.


	CONSUCODE permanently evaluates the implementation of improvements. One of its targets is to reduce the time responses for accusations and to attend 100% of the public.  

	Non-discrimination


	
	Current Government Procurement legislation divides Public Bid and Contest in national or international events, depending whether industrial plants or facilities exist in Peru (for goods acquisition and execution of public works) and the need to have international participation in the process (for the case of consultant’s work). This disposition doesn't apply to the acquisition of medicines.

For selective direct awards and small quantity awards of public works, a 10% bonus is considered, if the bidders or their company reside in the area or are adjacent to where the public works is to be undertaken.

There exists a 20% temporary bonus for goods and services produced in Peru, given to the total technical and economic valuation of the proposal.

.


	


	Improvements in Peru’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	The system of purchases and contracts of the Peruvian State was improved, and regulations on such topics have entered into force beforde the end of the September 1998, when the Regulations of the Law 26850 were published. Since then, the supervision of its implementation is in charge of the Superior Board of Purchases and Contracts of the State (CONSUCODE), created by this Law.

Law 26850 and its provisions established several elements such as transparency, open and effective competition, morality, impartiality, efficiency, value for money, fair dealing, accountability and due process and non discrimination.

CONSUCODE is an autonomous institution in an administrative and financial manner, attached to the Prime Minister’s Office (PCM).
CONSUCODE is responsible mainly for the administration of the invalidated suppliers and validated national registry of contractors, as well as to rule as a Last Resort Court in issues regarding administrative complaints, via its Tribunal.

 For further details please visit: (Spanish only)

www.consucode.gob.pe
	In 2001, Law No 27330 modified the Law No 26850 with the folowing changes:

· The reach of the “urgent situation” was defined. 

· The Permanent Special Committee was established.

· The “seriousness warranty” that had to be presented with the economic bid, was eliminated. 

· The settlement of controversies was widened to include all types of selection processes.



	Transparency


	In 1998, law 26850 established Transparency as one of the most important elements in the Peruvian system of purchases and contracts.

It is a decentralized system of purchases and contracts, by which each public institution is responsible for its selection processes, which allows the adjustment of these to the needs and characteristics of each market.

The supervision of the transparency of the process is shared between the Superior Board of Purchases and Contracts of the State and the General Comptroller’s Office  for the Republic, whether they try to practice administrative justice or guard the legality of the performance of the summoning entity, respectively. 

(Peru’s IAP 1998)

In 1998, the Peruvian pattern of purchases and contracts implied a series of important changes in order to assure that the purchases and contracts are held within a transparent, efficient and safe framework, both for the State and contractors.

Therefore, it was stipulated that Public Entities must prepare an Annual Plan for Purchase and Contracts, which can only be modified by the highest administrative authority according to the extraordinary needs of the Entity an its budgetary disposition. In this way, the purchases and contracts carried out by the entities fit within a planned process, which supports the transparency of the processes and the competition of bidders.

This legislation envisaged that for purchases and contracts, a Special Committee responsible for the selection process and the granting of the awards to bidders must be appointed. Moreover, the Special Committees when necessary, may be formed by specialists on the topic of the article to be bought or on the service to be contracted, even if they are not part of the institution.

The Law and Regulations indicate that a direct resolution shall apply when dealing with lawsuits of minor importance, and prompt administrative proceedings when dealing disputes which may arise from the granting or subscribing a contract derived from public bids or auctions. Mediation and arbitration is compulsory when dealing with disputes arising from the execution of a contract derived from a limitation process or public auction. 


	In 2001, the Prime Minister’s Office (PCM) has approved complementary norms of the State Contracts and Acquisitions Law.  For example, the purchase of goods and hiring of services for military purposes have been clearly classified into 2 categories: military secrets and other.  Thus, the latter has to be carried out following the general government procurement law.    

In 2002, the Peruvian Congress has approved the Law N° 27806, Transparency and Access to Public Information Law.  This law establishes among its objectives to disseminate:

· the goods and services acquired,

· the people responsible for these acquisitions, and

· the executed budgets.

The Prime Minister’s Office (PCM) approved the Supreme Ordinance N° 031-2002-PCM on May 2002, regarding the General Policies for the Development of the Government Procurement Electronic System.  CONSUCODE becomes the principal office in charge of the administration and operation of this Electronic System.



	Value for money


	In 1998, the law 26850 established Value for Money as one of the most important elements in the Peruvian system of purchases and contracts.

In 1998 due to the regulations on administrative simplification, most documents that bidders had to present changed to sworn statements only, which have to be verified by the pertaining institutions.


	Since 2001, Government Procurement legislation allows to:

· substitute the award guarantee for a sworn declaration;

· exonerate the bidder from the requirement to present an execution guarantee in order to participate in small quantity processes;

· use a small number of newspapers where the convocation details have to be published, without affecting the dissemination of information; 

· use electronic means of communication during the procedure; and,

· have a wide flexibility in the selection award, thus reducing costs for the new selection processes. 

The Prime Minister’s Office (PCM) approved the Supreme Ordinance N° 031-2002-PCM on May 2002, regarding General Policies for the Development of the Government Procurement’s Electronic System.   CONSUCODE is the principal authority in charge of the administration and operation of this Electronic System. This electronic system (SEACE) will reduce costs of transactions.



	Open and Effective Competition 


	In 1998, the law 26850 entered in force, established the Open and Effective Competition like an important element that must be present in a constant manner inside the Government Procurement framework.

Since 1998, Government Procurement Law in Peru doesn't allow to describe in the bases of the selection processes, goods or services with specific trade marks, patent, particular designs, and so on. 

This Law provides that the tendering process should contain:

· the public entity’s name and its business address;

· the type of selection process;

· the description of the goods, service or public works;

· the date of presentation of proposals, among other data; and,

the details of the various stages of the process, taking into account the established time limits.
	From 2001, as a general rule, the convocation of the selection process is published in the official newspaper and in another newspaper of national or local circulation. For processes where a published convocation is not necessary, it must be communicated to the Commission for the Promotion of Small and Micro Enterprises (PROMPYME) for its dissemination and CONSUCODE for its supervision.

For further details please visit: (Spanish only)

www.consucode.gob.pe
In 2002 the Peruvian Government has approved the Supreme Ordinance DS-042-2002, that allows more participation of small and micro enterprises in the making of police uniforms.



	Fair Dealing


	In the context of its international obligations, since 1998, Peru seeks to ensure equal access to government procurement for all Peruvian suppliers in order to contribute to lower purchasing costs and development of a strong economy in an environment of competition, transparency and efficiency.

Since 1998, Government Procurement’s legal framework in Peru:

2. Prohibits restrictive practices such as Collusion;

3. Reaffirms the principle of morality. Behavior of public officials, as well as suppliers, bidders and contractors, have to be characterized by honesty and truthfulness, and,

4. Clearly defines responsibilities and sanctions.  Any infraction of the government procurement law by public officials or private companies will be sanctioned.  

For further details please visit: (Spanish only)

Www.consucode.gob.pe
	

	Accountability and Due Process


	Since 1998, Accountability and Due Process have been present in a constant manner inside the Government Procurement legal framework, which:

5. Establishes clear rules for the whole process.

6. Requires fulfillment of the prospectus and bids obligations.  

7. Regulates training and responsibilities for public officers. 

8. Provides a complaint and accusation system.


Independently of the complaint or consultation mechanisms provided in the prospectus, the supplier or bidder can formulate directly to CONSUCODE complaints or accusations for irregularities made by the Entity in the procedure contest.

The Law and Regulations indicate that a direct resolution shall apply when dealing with lawsuits of minor importance, and prompt administrative proceedings when dealing disputes which may arise from the granting or subscribing a contract derived from public bids or auctions. Mediation and arbitration is compulsory when dealing with disputes arising from the execution of a contract derived from a limitation process or public auction. 


	

	Non-discrimination


	Since 1998, Peru’s Government is working to eliminate discriminatory measures and practices in order to contribute to an equal treatment in all selection processes.
	In 1999, the Peruvian Congress approved a bonus of 10% for goods and services produced in Peru, given to the total technical and economic valuation of the proposal. 

Since 2001, current Government Procurement legislation divides Public Bid and Contest in national or international events, depending whether industrial plants or facilities exist in Peru (for goods acquisition and execution of public works) and the need to have international participation in the process (for the case of consultant’s work). This disposition doesn't apply to the acquisition of medicines.

Since 2001, for selective direct awards and small quantity awards of public works, a 10% bonus is considered, if the bidders or their company reside in the area or are adjacent to where the public works is to be undertaken.

In 2002, the Peruvian Congress has elevated the temporary bonus from 10% to 20% for goods and services produced in Peru, given to the total technical and economic valuation of the proposal


