
	CHAPTER 10: DEREGULATION/ REGULATORY REVIEW

	Objective

APEC economies will facilitate free and open trade and investment in the Asia-Pacific Region by, inter alia:

a. enhancing the transparency of regulatory regimes (including through the use of new technologies); 

b. eliminating domestic regulations that may distort or restrict trade, investment or competition and are not necessary to achieve a legitimate objective; and
c. speeding up reforms which encourage efficient and well functioning product, labour and capital markets and supportive of institutional framework. 



	Guidelines

Each APEC economy will:

a. explore economy wide processes for the transparent  and accountable identification and review of domestic regulations that may distort or restrict trade, investment or competition;

b. implement and maintain standards consistent with the APEC Leaders’ Transparency Standards;

c.
consider the adoption of regulatory reform to reduce those distortions and their resulting costs, whilst maintaining the achievement of legitimate objectives; and

d.
promote the consideration of competition policy in regulatory reform.


	Collective Actions
APEC economies, taking into account work done in other areas of APEC activity will:

a. publish annual reports detailing actions taken by APEC economies to deregulate their domestic regulatory regimes; and 

b. develop further actions taking into account the above reports, including;

i. policy dialogue on APEC economies’ experiences in regard to best practices in deregulation, including the use of individual case studies to assist in the design and implementation of deregulatory measures, and consideration of further options for a work program which may include:

· identification of common priority areas and sectors for deregulation;

· provision of technical assistance in designing and implementing deregulation measures; 

· dialogue on implementation of APEC Leaders’ Transparency Standards on Regulatory Reform; 

· examination of the possibility of establishing APEC guidelines on domestic deregulation; and

ii. regular dialogue with the business community, including a possible symposium.   

The current CAP relating to deregulation/regulatory review can be found in the Deregulation Collective Action Plan.



	The Philippines’s Approach to Deregulation/Regulatory Review in 2008


The Philippines has accelerated its adoption of market friendly reforms cognizant of the primacy of the private sector as the engine of growth, with the government providing the proper policy environment.  The deregulation of the domestic regime has been undertaken in tandem with privatization and liberalization initiatives.

The Philippines has successfully privatized a number of government-owned or -controlled corporations and returned to private sector hands certain acquired assets.  These include hotels, banks, an airline, steel firm, mining companies, petroleum refinery, copper smelting and refinery company, among others.  Scheduled for privatization are, among others, a fertilizer plant, and a power-generating and transmission corporation.  This comprises the first wave of privatization.

The Philippines is now in the second and third waves of its privatization efforts.  The second wave has been done through the BOT scheme and its variants primarily for the provision of energy, construction of roads and other infrastructure facilities.  The third wave covers social sectors such as health services, education, and pension funds.




	The Philippines’s Approach to Deregulation/Regulatory Review in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Regulatory Review Policies / Arrangements
	Further Improvements Planned

	General Policy Position, 

including Implementation of

 APEC Leaders’ 

Transparency Standards on 

Regulatory Reform(  

	-
	The Philippines has accelerated its adoption of market friendly reforms cognizant of the primacy of the private sector as the engine of growth, with the government providing the proper policy environment.  The deregulation of the domestic regime has been undertaken in tandem with privatization and liberalization initiatives.

The Philippines promotes transparency in respect of laws, rules and regulations on privatization and liberalization.  Public hearings and consultations are usually conducted in the formulation of policies. The Private sector and civil society have representation in certain government councils/committees. As a general rule, laws and rules and regulations cannot take effect until after fifteen (15) days following complete publication in the Official Gazette or in a newspaper of general circulation in the Philippines unless otherwise provided. 

The contact point for further information is:

The Director

Trade, Industry and Utilities Staff

National Economic and Development Authority

12 St. Josemaria Escriva Drive,

Ortigas Center, Pasig City 1605

Tel:  (632) 631-3734

Fax: (632) 631-3734

Email:  brmendoza@neda.gov.ph 
	The Philippines will continue to review and improve its regulatory regime.

	Identification and Review of Proposed Regulations


	-
	The identification and review of regulatory policies are lodged with the respective agencies concerned.   The Department of Energy is in charge of the oil industry and the power sector; the Bangko Sentral ng Pilipinas for banking; the Department of Finance for investment houses, financing companies, investment companies and insurance; and the Department of Trade and Industry and the Board of Investments for trade and investments and consumer protection; etc.  The identification and review of policies are guided by and should be consistent with the policy framework, targets and strategies of the Medium-Term Philippine Development Plan (MTPDP). 
The Philippines maintains transparency in all its actions as part of the democratic process.  Public hearings or consultations are usually conducted in the formulation of policies.  The private sector and civil society have representation in certain government councils/committees.  Laws, rules and regulations cannot take effect until after fifteen (15) days following complete publication in the Official Gazette or in a newspaper of general circulation in the Philippines unless otherwise provided.

Details of the MTPDP may be obtained from http://www.neda.gov.ph.

In the water resources sector, economic regulation is performed by several entities.  The Metropolitan Waterworks and Sewerage System-Regulatory Office (MWSS-RO) monitors and approves price increases of the Manila Water Co. Inc., (MWCI) and the Maynilad Water Services, Inc. (MWSI).  The Local Water Utilities Administration (LWUA) reviews and approves water tariffs of water districts until the enactment of EO 123 entitled (Reconstituting the National Water Resources Board or NWRB) on 12 September 2002, wherein LWUA shall cease to regulate the water tariffs of Water Districts and now shall be undertaken by NWRB.  However, LWUA continues to perform economic regulation for water districts as NWRB still needs to build its capacity to undertake the same. 

NWRB is left to regulate private utilities not covered by NWSS and LWUA as well as local government unit (LGU) – run utilities that submit/consent to NWRB's regulatory jurisdiction. In most cases, LGUs perform self-regulation.
The contact point for further information is:

The Director

Trade, Industry and Utilities Staff

National Economic and Development Authority

12 St. Josemaria Escriva Drive,

Ortigas Center, Pasig City 1605

Tel:  (632) 631-3734

Fax: (632) 631-3734

Email:  brmendoza@neda.gov.ph

	The Philippines will:

· endeavor to further improve transparency of its regulatory regime through  timely publication of laws and rules and in the most widely read newspapers;  

· draft a legislation for a Water Regulatory Commission to respond to an urgent need for a independent, effective and economic regulatory environment in the water resources sector;  and
· continue efforts to ring-fence LGU water utility operations (i.e., isolate the activities, assets, costs and revenues of the water utility from the other units/departments of the LGU) with assistance from the WB Water and Sanitation Program.



	Identification and Review of Existing Regulations


	-
	Same as above
	Same as above

	Reform of Industry/Sector Specific Regulation


	Implemented programs in line with the Electric Power Industry Reforms, such as:

-    Conducted preparations for 

     the implementation of the 

     WholesaleElectric Spot 

     Market (WESM), bidding 

     activities on the Hardware, 

     Software and related facility; 

     and     

· Renegotiation by Power Sector Assets and Liabilities Management with the independent power producers (IPPs) for possible reduction in stranded cost. 

Privatized the National Transmission Corporation (TransCo).

Privatized the NPC Generation Assets in Luzon and Visayas.
Privatized the Philippine National Oil Company-Energy Development Corporation (PNOC-EDC). 

Prescribed timelines to  implement Open Access and Retail Competition.


	Taxation

A major restructuring of the tax system has been undertaken.  This is aimed at making the system more equitable, the rates more reasonable and to facilitate administration.

Financial Sector

A major reform in the financial sector is the liberalization in the entry of foreign banks, with the issuance of RA 7721 in May 1994 (see Services Chapter).

Insurance has been opened to up to 100 percent foreign equity since October 1994 (see Services Chapter).

Other reforms that have been implemented are:·

· further reduction of the reserve requirement;

· lower capital requirement for bank branching, particularly as regards to thrift banks;

· expanded use of ATMs;

· liberalization of accreditation guidelines for securities dealership of Treasury bills;

· simplification of reportorial procedures of banks;

· lifting of restrictions on repatriation of foreign investments;

· increasing the ceiling on outward foreign investments;

· reduction of requirements against deposit and deposit substitutes of banks and non-banks;

· removing restrictions on automatic conversion into pesos of a certain portion of foreign loans, limiting foreign loan approvals;

· extension of foreign currency denominated loans to indirect exporters;

· lowering of BSP rediscount rate to increase utilization thereof; and

· creation of an exporters’ dollar facility funded by the Bangko Sentral ng Pilipinas (BSP).

The exchange rate continues to be market-oriented with the BSP participating in the foreign exchange market when warranted to minimize unwanted fluctuations.

Energy Sector

RA 8479 (Downstream Oil Industry Deregulation Act of 1998) was approved on 10 February 1998. The law provides for the deregulation of downstream activities such as importation, exportation, manufacturing, marketing and distribution (see Services and Investment Chapters).

Under RA 8479, new foreign PTT (Thailand), Total (France)) and local players (Seaoil, Eastern Petroleum, Pryce Gas, Unioil, Jetti, to name a few) established retail outlets and facilities. [image: image1.wmf]

Currently there are 3,472 registered gasoline dispensing stations, 182 LPG refilling plants, 28.30 thousand barrels of storage capacity and 16.62 million barrels depots (import and export terminals).
RA 9136 provides the framework for the restructuring  of the Philippine electric power industry including the privatization of the state-owned National Power Corporation (NPC).  Its implementing rules and regulations were approved in February 2002.

In line with the Electric Power Industry Reforms, signing of the Biofuels Act (Republic Act 9367) is a major activity undertaken.  RA 9367 into law on 12 January 2007 and became effective in February 2007. This encompasses the Alternative Fuels Utilization Bill (for the promotion of alternative fuels utilization to expand the market for agricultural production and aims for the reduction of energy dependence on imported fuels by mandating the sale of biofuel-blend gasoline for transport, among others), and the Ethanol Bill (for the development of ethyl alcohol as an alternative transport fuel).

With regard to the restructuring of the power industry, the following EPIRA mandates were implemented:

· Privatization of the National Transmission Corporation (TransCo). The 25-year concession (renewable for another 25 years) for the TransCo was successfully auctioned on 12 December 2007 in the amount of US$ 3.95 Billion.  The TransCo Franchise Bill (House Bill No. 4358) was approved on second reading last 11 June 2008. The bill is currently expected to be taken up before the plenary.
· Privatization of the NPC Generation Assets in Luzon and Visayas. As of August 2008, 68.8 % of NPC's power generating assets in Luzon and Visayas against the 70% mandated requirement under the EPIRA, have been privatized through a transparent bidding process.

· Privatization of Other Government Corporations. On 21 November 2007, the Philippine National Oil Company-Energy Development Corporation (PNOC-EDC) was privatized with the completed sale of the remaining 40% government share in the company.
· On Implementation of Open Access and Retail Competition. The Energy Regulatory Commission (ERC) has issued Resolution No. 3 dated 24 January 2007, prescribing a timeline for the implementation of Open Access and Retail Competition in Luzon. Pursuant to the provisions of the EPIRA, the contestable market shall initially consist of customers with at least 1 MW monthly demand.  Two years after, the contestable market shall be expanded to customers or aggregated customers with at least 750 kW monthly demand. Within the succeeding seven (7) years, the threshold level shall be reduced annually until it reaches the household level. The timetable for Retail Competition and Open Access in the Visayas and Mindanao Grids shall be determined separately.

Water Sector

The Metropolitan Waterworks and Sewerage System (MWSS) was privatized on 1 August 1997.  Privatization was in the form of 25-year concessions with two private sector entities which will be responsible for the operation, maintenance, improvement and expansion of the MWSS water distribution network. The government retains ownership of the assets.

	In its continuing program, the Philippines will 

· initiate and implement measures that will further deregulate its domestic regime, taking into account its sustainable development thrust;
· continue with the reforms initiated in the energy sector, such as the privatization of NPC and National Transmission Company (TRANSCO), organized to acquire all the transmission asssets of NPC; and

· seek approval by the Senate of the TRANSCO Franchise Bill.




	Improvements in The Philippines’s Approach to Deregulation/Regulatory Review since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including

 Implementation of APEC Leaders’

 Transparency Standards on 

Regulatory Reform(   


	In 1996, the Philippines was pursuing market friendly reforms.  The deregulation of the domestic regime was being undertaken in tandem with privatization and liberalization initiatives.

	-

	Identification and Review of Proposed Regulations


	In 1996, the Philippines maintained transparency in all its actions as part of the democratic process.  Public hearings or consultations were conducted in the formulation of policies.  The private sector and civil society was represented in certain government councils/committees.


	Reinstitution of the National Water Resources Board (NWRB) (2002).



	Identification and Review of 

Existing Regulations


	Same as above
	Same as above

	Reform of Industry/Sector Specific Regulation


	Taxation

In 1996, the Philippines was undertaking a major restructuring of the tax system.

Financial

In 1996, the Philippines had already liberalized the entry of foreign banks (see Services Chapter).

Insurance was opened to foreign equity up to 100 percent (see Services Chapter).

Other reforms implemented include:

-
further reduction of the reserve requirement;

-
lower capital requirement for bank branching, 
particularly as regards thrift banks;

-
expanded use of ATMs;

-
liberalization of accreditation guidelines for securities 
dealership of Treasury bills;

-
simplification of reportorial procedures of banks;

-
lifting of restrictions on repatriation of foreign 
investments;


-
increasing the ceiling on outward foreign 
investments;

-
reduction of requirements against deposit and deposit 
substitutes of banks and non-banks;

-
removing restrictions on automatic conversion into 
pesos of a certain portion of foreign loans, limiting 
foreign loan approvals;

-
extension of foreign currency denominated loans to 
indirect exporters;

-
lowering of BSP rediscount rate to increase utilization 
thereof; and

-
creation of an exporters’ dollar facility funded by the 
Bangko Sentral ng Pilipinas (BSP).

The latter three were adopted to support the export sector in the face of an appreciation of the peso.

The exchange rate was left to the market forces, with the BSP participating in the foreign exchange market when warranted to minimize unwanted fluctuations.

Energy

In 1996, the Philippines had liberalized the downstream oil industry. Restrictions on importation/exportation of petroleum products were removed.  An automatic pricing mechanism for petroleum products was also adopted.

Investments

In 1996, the Philippines had amended the Foreign Investments Act of 1991.  Amendments included, among others:  total removal of List C; elimination of the list of strategic industries; reduction of the minimum paid-in equity capital from $500,000 to $200,000 for foreign-owned domestic market enterprises and to $100,000 if they involve advanced technology or if they employ at least 50 direct employees; and deletion of the three-year requirement before a domestic market enterprise may change its status to export enterprise.

In 1996, the Philippines had repealed RA 529, which prohibits the payment of domestically contracted obligations in foreign currency, except in four cases.  All monetary obligations are to be paid in Philippine currency.  However, the parties may agree that the obligations shall be settled in any other currency at the time of payment.

Private Sector Involvement/Privatization

The Philippines had provided for private sector involvement or participation in any or all of the segments, operations, and/or facilities of the Metropolitan Waterworks and Sewerage System (MWSS).  Private sector involvement or participation may include, but shall not be limited to:  franchising, concession, management, or other arrangements, privatization, or contracts for projects to be implemented under BOT and/or related schemes for the financing, construction, repair, rehabilitation, improvement, and operation of water facilities and projects related to consumers.


	Taxation

Restructured the tax system.  This was aimed at making the system more equitable, the rates more reasonable and to facilitate administration (1999).

Financial

Lifted the restriction on domestic borrowing of foreign firms (1997).

Increased foreign equity participation to 60 percent of the voting stock of an investment house and allowed foreign nationals to become members of the Board of Directors to the extent of their participation in the equity of the enterprise (RA 8366, Investment Houses Law) (1997).

Increased foreign equity participation to 60 percent of the voting stock of a financing company ((RA 8556, Financing Company Act of 1998) (1998).

Increased foreign ownership of a local bank from 30 percent to 40 percent of the voting stock and under certain conditions, up to a maximum of 100 percent  (RA 8791, The General Banking Law of 2000) (2000).

Mandated the reorganization of the Securities and Exchange Commission into an effective market regulator and adopted the full disclosure approach to regulation of the securities market (RA 8799, Securities Regulation Code) (2000). 

Energy

Deregulated downstream activities such as importation, exportation, manufacturing, marketing and distribution (RA 8479, Downstream Oil Industry Deregulation Act of 1998) (1998).

Provided the framework for the restructuring  of the Philippine electric power industry  and the privatization of the state-owned National Power Corporation (NPC) (RA 9136, Electric Power Industry Reform Act of 2001) (2001).

Approved the Implementing Rules and Regulations of RA 9136 (February 2002).

Conducted preparations for the implementation of the      WholesaleElectric Spot Market (WESM), bidding activities on the Hardware, Software and related facility (2003). 

Renegotiated with the independent power producers (IPPs) for possible reduction in stranded cost (2003). 

Implemented programs in line with the Electric Power Industry Reforms, such as:

-    Conducted preparations for the implementation of the 

     WholesaleElectric Spot Market (WESM), bidding 

     activities on the Hardware, Software and related facility; 

     and     

· Renegotiation by Power Sector Assets and Liabilities Management with the independent power producers (IPPs) for possible reduction in stranded cost (2008)
Privatized the National Transmission Corporation (TransCo) (2007).

Privatized the NPC Generation Assets in Luzon and Visayas (2008).
Privatized the Philippine National Oil Company-Energy Development Corporation (PNOC-EDC) (2007). 

Prescribed timelines to implement Open Access and Retail Competition (2008).
Investments

Issued EO 11 (Approving the Third Regular Foreign Investments Negative List) which delisted private domestic construction contracts from the Negative List, thus allowing up to 100 percent foreign equity participation (1998).

Issued EO 286 (Promulgating the Fourth Regular Foreign Investment Negative List)  which amended the restrictions on retail trade to reflect the provisions of RA 8762 (Retail Trade Liberalization Act of 2000 (2000).

Expanded the scope of permissible activities and provided further incentives to multinational corporations wanting to set up their regional headquarters in the Philippines (RA 8756, Regional Headquarters Law) (2000).

Private Sector Involvement/Privatization

Privatized MWSS (1997).

Distribution

Allowed the entry of foreign investments in the retail trade sector, subject to certain categories and qualification requirements (RA 8762, Retail Trade Liberalization Act of 2000) (2000).   


Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform

Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and  administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.)
( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Regulatory Reform, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Regulatory Reform, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.
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