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	Chapter 8 : Competition Policy

	Objective

APEC Economies will enhance the competitive environment in the Asia-Pacific region by introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies, ensuring the transparency of the above, and promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits.



	Guidelines

Each APEC economy will:

(a) review its respective competition policy and/or laws and the enforcement thereof in terms of transparency;

(b) implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies; and

(c) establish appropriate cooperation arrangements among APEC economies.



	Collective Actions
APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan. 

APEC Principles to Enhance Competition and Regulatory Reform

The APEC Leader’s Declaration of September 1999 endorsed the following Principles:

Non Discrimination 

(a) 
Application of competition and regulatory principles in a manner that does not discriminate between or among economic entities in like circumstances, whether these entities are foreign or domestic. 

Comprehensiveness 

(b)
Broad application of competition and regulatory principles to economic activity including goods and services, and private and public business activities. 

(c)
The recognition of the competition dimension of policy development and reform which affects the efficient functioning of markets. 

(d)
The protection of the competitive process and the creation and maintenance of an environment for free and fair competition.

(e)
The recognition that competitive markets require a good overall legal framework, clear property rights, and non discriminatory, efficient and effective enforcement.

Transparency

(f)
Transparency in policies and rules, and their implementation.

Accountability 

(g)
Clear responsibility within domestic administrations for the implementation of the competition and efficiency dimension in the development of policies and rules, and their administration.



	 United States’ Approach to Competition Policy in 2000


The three principal federal antitrust laws are the Sherman Act, 15 U.S.C. §§ 1-7; the Clayton Act,15 U.S.C. §§ 12-27; and the Federal Trade Commission Act, 15 U.S.C. §§ 41-51.  Numerous otherfederal statutes, however, govern the antitrust treatment of particular sectors of the economy.Finally, 49 states have enacted antitrust laws, which are similar to the federal laws.

             Sherman Act § 1 states that "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several states, or with foreign nations, is declared to be illegal."  Sherman Act § 2 makes it unlawful to "monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several states, or with foreign nations."  The Federal Trade Commission Act § 5 prohibits "unfair methods of competition in or affecting commerce."

             Clayton Act §7 prohibits mergers and acquisitions "in any line of commerce or in any activity affecting commerce in any section of the country, (where) the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly..."  Mergers and acquisitions may also be challenged under sections 1 an 2 of the Sherman Act and section 5 of the FTC Act.

            The Supreme Court stated in Northern Pacific Railway Co. v. United States, 356 U.S. 1, 4 (1958), that "[t]he Sherman Act was designed to be a comprehensive charter of economic liberty aimed at preserving free and unfettered competition as the rule of trade.  It rests on the premise that the unrestrained interaction of competitive forces will yield the best allocation of our economic resources, the lowest prices, the highest quality and the greatest material progress, while at the same time providing an environment conducive to the preservation of our democratic political and social institutions."

             Other objectives have at times been expressed in earlier periods in the history of U.S. antitrust law enforcement: fairness, dispersion of economic power, and distribution of economic opportunities.  A strong consensus currently exists, however, that promotion of economic efficiency and maximization of consumer welfare are the appropriate objectives of U.S. antitrust policy.



	United States' Approach to Competition Policy in 2000

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework


	
	The United States will continue to ensure the transparency of federal competition laws and enforcement policies through publication of antitrust laws, enforcement policy guidelines of the federal enforcement agencies, judicial opinions related to antitrust matters, advisory opinions or  “business review letters,” annual reports of the antitrust agencies, and public statements concerning enforcement policy by senior policy officials.  Information regarding enforcement actions taken by the agencies and appellate judicial opinions are already available on the Internet.

The United States will continue its strong commitment to effective enforcement of the antitrust laws and to pro-competitive regulatory reform.  The federal enforcement agencies do not discriminate in the enforcement of the antitrust laws on the basis of nationality of the parties.  Foreign firms and individuals have access to the U.S. enforcement agencies to present evidence of alleged anti-competitive conduct in violation of the antitrust laws and to the courts to seek redress for alleged injuries therefrom.

United States enforcement agencies will continue to apply the antitrust laws to the broadest range of economic activity possible under the laws, and to reevaluate the appropriateness of any exceptions to the coverage of the antitrust laws.  The agencies will continue their role as advocates of competitive outcomes in the regulatory reform process.

The United States will enforce its competition laws to ensure that U.S. markets are free of harmful unilateral and concerted anti-competitive private conduct.  Such conduct will be investigated and pursued to the full extent of the law.

The United States strongly believes that national legislation covering restrictive agreements, anti-competitive conduct that creates or maintains monopoly power, and mergers, acquisitions and joint ventures, along with appropriate and effective investigatory instruments and penalties, are essential elements of a competition policy designed to ensure the efficient operations of markets, competition among producers and traders, and consumer welfare.  Access to the judicial system, transparency, and non-discrimination are also essential to a fair and effective competition policy.

See additional descriptions below.

See website: www.usdoj.gov

	

	Reviews of Competition Policies and/or Laws


	In February 2000, DOJ’s International Competition Policy Advisory Committee submitted to DOJ its final report on international antitrust and competition policy issues.  DOJ officials are now studying the report.  The Committee was constituted in late 1997 to consider the challenges for international antitrust enforcement in the global economy and provide a medium term policy vision to help guide DOJ in the years ahead.  This in only the third U.S. advisory committee to the DOJ on antitrust matters, and the first-ever on international antitrust-related matters.  The Committee focused on three key issues: the legal and operational challenges stemming from multi-jurisdictional merger review; the interface of trade and competition issues, i.e., market access problems stemming from private anti-competitive restraints; and future directions in enforcement cooperation between the U.S. and foreign authorities, particularly with respect to actions against transnational cartels and multi-jurisdictional merger review.


	
	

	Competition Institutions (Including Enforcement Agencies)


	
	The two federal agencies responsible for enforcing the antitrust laws are the Department of Justice (DOJ), through its Antitrust Division, and the Federal Trade Commission (FTC), an independent agency established in 1914.  The DOJ is an Executive Branch Department; it enforces the antitrust laws (Sherman and Clayton Acts, but not the FTC Act) through criminal prosecutions and civil law suits in the federal courts.  The DOJ has sole authority to prosecute federal criminal violations.

The FTC enforces the antitrust laws (Clayton Act, FTC Act provisions on "unfair methods of competition", but not the Sherman Act) principally through administrative proceedings. The FTC is composed of five Commissioners appointed for seven-year terms by the President with the advice and consent of the Senate; the FTC is not part of the Executive Branch.  A clearance procedure between the two agencies ensures that the same parties or conduct are not subject to investigation by both agencies at the same time.

The antitrust laws are enforced principally through proceedings brought in the federal courts, either by the Department of Justice, by private parties, or by attorneys general of the various states.  The FTC conducts its own internal administrative proceedings to adjudicate violations of the antitrust laws; but in those cases as well, the FTC must go before the courts to obtain preliminary injunctive relief or to enforce violations of its remedial orders.  The courts thus have a major role in the enforcement and interpretation of the U.S. antitrust laws, although the vast majority of enforcement actions brought by the DOJ and FTC are settled prior to contested proceedings in the courts.

The state governments also play an important role in antitrust enforcement: each of the fifty states may sue to enforce federal antitrust laws when an antitrust violation causes injury to the state itself or to its citizens.  In addition, 49 states have their own antitrust laws, which may be enforced through suits brought by states in the state courts.

The FTC also enforces provisions in the FTC Act that protect consumers against unfair or deceptive acts or practices.  In addition to its adjudicative authority, the FTC has the power to promulgate industry or trade regulation rules primarily for consumer protection matters; in some cases, violation of such rules may result in civil monetary penalties.  The FTC’s ultimate recourse for enforcement of its orders is through the federal courts.

Both agencies have the power to compel testimony and the production of evidence for use in antitrust investigations, subject to strict rules for the protection of confidentiality.


	

	Measures to Deal with Horizontal Restraints


	In April 2000, the FTC and DOJ issued new “Antitrust Guidelines for Collaborations Among Competitors.”  They are the first set of guidelines issued jointly by both federal antitrust agencies that address a broad range of horizontal agreements among competitors, including joint ventures, strategic alliances, and other competitor collaborations.  The guidelines describe an analytical framework to assist businesses in assessing the likelihood of an antitrust challenge to a collaboration.


	Sherman Act § 1 states that "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several states, or with foreign nations, is declared to be illegal.”  The Federal Trade Commission Act § 5 prohibits "unfair methods of competition in or affecting commerce."

The broad terms of the Sherman Act, which have been read into section 5 of the FTC Act, prohibit agreements or understandings, express or implied, between two or more persons or firms that unreasonably restrain trade in any product or service.  To determine whether an agreement unreasonably restrains competition, courts have applied one of two methods of analysis, depending on the type of agreement at issue.  Certain agreements (called "per se" offenses") are deemed to be so inherently anti-competitive that they are always illegal, regardless of the intent of the parties or the actual effect of the agreements on competition.  These agreements include agreements between competitors to fix prices or the terms and conditions of credit and sales, to allocate customers or territories, not to deal with any person or persons ("group boycotts"), and, in certain circumstances, to sell one product conditioned on an agreement by the buyer to purchase a second, distinct product ("tying").


	

	Measures to Deal with Vertical Restraints


	
	Generally, non-price vertical restraints are analyzed under a “rule of reason” standard, which requires an in-depth analysis of the effect on competition in the relevant market.  In rule of reason analysis, competitive intent and effect are weighed along with the business justification of the challenged activities to determine their legality.  It should be noted that a rule of reason analysis does not “exempt” prohibited conduct, but rather determines whether conduct which is not “per se” prohibited should fall within the prohibitions of the antitrust laws.

Resale price maintenance is per se unlawful.


	


	Measures to Deal with Abuse of Dominant 

Position


	
	Sherman Act § 2 makes it unlawful to "monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several states, or with foreign nations."

The offense of unlawful monopolization has two elements: possession of market power in the relevant market, and the willful acquisition or maintenance of that power, as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.  Market power has been defined as the power to control prices or exclude competition, and market share is the most important factor in measuring market power, with shares exceeding 70 percent usually considered sufficient for a finding of market power, and shares of less than 40 percent generally insufficient.  For the second element, courts have required a showing of anti-competitive or predatory conduct -- efforts to exclude rivals on some basis other than efficiency.  Examples of such conduct include below cost-pricing, filing of baseless litigation against competitors, or denial of access to an essential facility.

The offense of attempted monopolization has three elements: specific intent to control prices or destroy competition, predatory or anti-competitive conduct directed at the unlawful objective, and a "dangerous probability of success" in achieving a monopoly in the relevant market.


	

	Measures to Deal with Mergers and Acquisitions


	In April 2000, DOJ and the FTC announced improvements to their merger review procedures that will make the process for obtaining additional information in a merger investigation more efficient for the business community and the agencies.  The improvements, consisting of seven initiatives, will affect the Hart-Scott-Rodino “second request” process.  (A “second request” is a request, authorized by Section 7A(e) of the Clayton Act, for additional information or documentary materials from either or both of the parties to a proposed merger and is an integral part of the pre-merger review process.)  The proposed improvements are: (I) centralized high level review of “second requests” prior to issuance; (ii) early conferences with the merging parties to identify competitive issues; (iii) quick turn-around of requests for modifications of a “second request”; (iv) new procedures for appealing “second request” issues; (v) “best practices” for “second request” procedures; (vi) specialized staff training on “second request” investigations; and (vii) ongoing consultation with the industry and the private bar to identify further means of easing merger review.


	Under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, notification to the FTC and Department of Justice is required before the consummation of an acquisition of stock or assets exceeding specified size of firm and size of transaction thresholds.  Generally, premerger notification is required if all of the following conditions are met::

1) either the acquiring person or the acquired person is engaged in interstate commerce,

2) one of the parties has annual net sales or total assets of $100 million or more, and the other has annual net assets or total sales of $10 million or more, and

3) as a result of the acquisition, the acquiring party will hold either (I) voting securities or assets of the acquired firm valued at more than $15 million, or (ii) 50% or more of the voting securities or assets of a firm with annual net sales or total assets of $25 million or more.

For transactions other than cash tender offers or acquisitions of bankrupt firms, the waiting period prior to consummation is 30 days.  When a second request for additional information has been issued by the antitrust authorities within that period, the merger cannot be consummated for 20 days after compliance with the request (in practice, the time it takes to respond to a second request can vary widely depending on the scope of the request and the merging parties' decision as to how quickly to respond, among other factors).  Cash tender offers and acquisitions of bankrupt firms have a shorter waiting period -- 15 days (plus 10 days after compliance with a request for additional information).  The agencies’ enforcement policy is outlined in the 1992 Horizontal Merger Guidelines (revised April 8, 1997).  If an agency concludes that a proposed merger would violate the antitrust laws, it must apply to a court to enjoin a merger prior to its consummation.


	

	Other Issues Addressed by Competition Policy


	
	
	

	Co-operation Arrangements with other Member Economies


	In November 1999, the antitrust assistance agreement between United States and Australia entered into force.  The agreement is the first under the International Antitrust Enforcement Assistance Act of 1994 (the “IAEAA”).  The agreement would permit the U.S. agencies to use their investigative powers in response to a request from the Australian competition authority, and to exchange most forms of confidential information, all in accordance with the terms of the mutual assistance agreement.  The agreement would also permit the U.S. Attorney General to apply to a U.S. court for an order requiring the production of evidence by a person in the United States to assist the Australian authority.  The assistance may be given without regard to whether the conduct under investigation by Australia violates U.S. antitrust laws, but the Australian law must prohibit conduct similar to conduct prohibited under U.S. antitrust law.  The DOJ and the FTC anticipate that the agreement will become a model for other IAEAA-type agreements and is an important step in protecting consumers and the business community from international anti-competitive activities.

In March 1999, the United States and Israel signed an antitrust cooperation agreement.  The agreement is expected to enter into effect in the near future.  The new agreement, similar to existing U.S. agreements with Canada and the European Union, contains provisions for enforcement cooperation and coordination, notification of enforcement actions that may affect the other country, conflict avoidance with respect to enforcement actions, and effective confidentiality protections.  This agreement does not change existing law in either country and is not a comprehensive mutual assistance agreement of the sort authorized by the IAEAA and recently entered into with Australia.

In October 1999, the United States also signed an antitrust cooperation agreement with Japan.   This agreement contains essentially the same provisions as does the agreement with Israel.  The agreement with Japan does not change existing law of either country and is not an agreement of the sort authorized by the IAEAA. In October 1999, the United States also signed an antitrust cooperation agreement with Brazil. The agreement will become effective after action by the Brazilian Congress.  This agreement is also similar in substance to the agreements with Israel and Japan, does not change the laws of either country and is not an agreement of the sort authorized by the IAEAA.

In the technical assistance area, the United States continues to send advisors to and receive interns from various developing economies and economies in transition.


	The United States is a strong advocate of effective cooperation in the enforcement of competition policy.  The United States has bilateral cooperation agreements with Canada, Australia, Germany, the European Communities, Israel, Japan and Brazil (the last three signed in 1999).  The United States recently enacted legislation which would allow for even greater cooperation, including the exchange of confidential information on a reciprocal basis, pursuant to mutual antitrust assistance agreements to be negotiated with partners demonstrating an equivalent commitment to effective enforcement of competition laws and protection of confidential business information.
	

	Activities with other APEC Economies and in other International Fora


	
	The United States participates actively in several international fora addressing cooperation in competition policy, including:

- the APEC Competition Policy and Deregulation Group,

- the FTAA Negotiating Group on Competition Policy,

- the OECD’s Committee on Competition Law and Policy,

- the work of UNCTAD related to competition policy,

- the WTO working group on the interaction between trade and competition policy.

U.S. antitrust agencies comply with the terms of the OECD’s revised 1995 recommendation on cooperation between member countries on anti-competitive practices affecting international trade, and have followed the notification practice called for by that recommendation in certain situations involving non-OECD APEC economies.


	

	Collective Actions


	
	
	


	Improvements in United States' Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	The United States will continue to ensure the transparency of federal competition laws and enforcement policies through publication of antitrust laws, enforcement policy guidelines of the federal enforcement agencies, judicial opinions related to antitrust matters, advisory opinions or  “business review letters,” annual reports of the antitrust agencies, and public statements concerning enforcement policy by senior policy officials.  Information regarding enforcement actions taken by the agencies and appellate judicial opinions are already available on the Internet.

The United States will continue its strong commitment to effective enforcement of the antitrust laws and to pro-competitive regulatory reform.  The federal enforcement agencies do not discriminate in the enforcement of the antitrust laws on the basis of nationality of the parties.  Foreign firms and individuals have access to the U.S. enforcement agencies to present evidence of alleged anti-competitive conduct in violation of the antitrust laws and to the courts to seek redress for alleged injuries therefrom.

United States enforcement agencies will continue to apply the antitrust laws to the broadest range of economic activity possible under the laws, and to reevaluate the appropriateness of any exceptions to the coverage of the antitrust laws.  The agencies will continue their role as advocates of competitive outcomes in the regulatory reform process.

The United States will enforce its competition laws to ensure that U.S. markets are free of harmful unilateral and concerted anti-competitive private conduct.  Such conduct will be investigated and pursued to the full extent of the law.

The United States strongly believes that national legislation covering restrictive agreements, anti-competitive conduct that creates or maintains monopoly power, and mergers, acquisitions and joint ventures, along with appropriate and effective investigatory instruments and penalties, are essential elements of a competition policy designed to ensure the efficient operations of markets, competition among producers and traders, and consumer welfare.  Access to the judicial system, transparency, and non-discrimination are also essential to a fair and effective competition policy.

See additional descriptions below.

See website: http://www.usdoj.gov/

	

	Reviews of Competition Policies and/or Laws


	
	In response to the increasingly international nature of antitrust enforcement, Attorney General Janet Reno and Assistant Attorney General for Antitrust Joel I. Klein, in late 1997, constituted an advisory group, the International Competition Policy Advisory Committee, which is charged with considering the challenges for international antitrust enforcement in the global economy and providing a medium term policy vision to help guide the U.S. Department of Justice in the years ahead.  This is the third U.S. committee on antitrust matters to the U.S. Department of Justice and the first-ever on international antitrust-related matters.  The Committee was asked to give particular attention to three key issues: the legal and operational challenges stemming from multi jurisdictional merger review; the interface of trade and competition issues, i.e., market access problems stemming from private anticompetitive restraints; and future directions in enforcement cooperation between the U.S. and foreign authorities, particularly with respect to actions against transnational cartels and multi jurisdictional merger review.



	Competition Institutions (Including Enforcement Agencies)


	The two federal agencies responsible for enforcing the antitrust laws are the Department of Justice (DOJ), through its Antitrust Division, and the Federal Trade Commission (FTC), an independent agency established in 1914.  The FTC is composed of five Commissioners appointed for seven-year terms by the President with the advice and consent of the Senate; the FTC is not part of the Executive Branch.  A clearance procedure between the two agencies ensures that the same parties or conduct are not subject to investigation by both agencies at the same time.

The antitrust laws are enforced principally through proceedings brought in the federal courts, either by the Department of Justice, by private parties, or by attorneys general of the various states.  The FTC conducts its own internal administrative proceedings to adjudicate violations of the antitrust laws; but in those cases as well, the FTC must go before the courts to obtain preliminary injunctive relief or to enforce violations of its remedial orders.  The courts thus have a major role in the enforcement and interpretation of the U.S. antitrust laws, although the vast majority of enforcement actions brought by the DOJ and FTC are settled prior to contested proceedings in the courts.

The state governments also play an important role in antitrust enforcement: each of the fifty states may sue to enforce federal antitrust laws when an antitrust violation causes injury to the state itself or to its citizens.  In addition, 49 states have their own antitrust laws, which may be enforced through suits brought by states in the state courts.

The DOJ is an Executive Branch Department; it enforces the antitrust laws (Sherman and Clayton Acts, but not the FTC Act) through criminal prosecutions and civil law suits in the federal courts.  The DOJ has sole authority to prosecute federal criminal violations.

The FTC is an independent regulatory agency; it enforces the antitrust laws (Clayton Act, FTC Act provisions on "unfair methods of competition", but not the Sherman Act) principally through administrative proceedings.  The FTC also enforces provisions in the FTC Act that protect consumers against unfair or deceptive acts or practices.  In addition to its adjudicative authority, the FTC has the power to promulgate industry or trade regulation rules primarily for consumer protection matters; in some cases, violation of such rules may result in civil monetary penalties.  The FTC’s ultimate recourse for enforcement of its orders is through the federal courts.

Both agencies have the power to compel testimony and the production of evidence for use in antitrust investigations, subject to strict rules for the protection of confidentiality.


	

	Measures to Deal with Horizontal Restraints 


	Sherman Act § 1 states that "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several states, or with foreign nations, is declared to be illegal."  The Federal Trade Commission Act § 5 prohibits "unfair methods of competition in or affecting commerce."

The broad terms of the Sherman Act, which have been read into section 5 of the FTC Act, prohibit agreements or understandings, express or implied, between two or more persons or firms that unreasonably restrain trade in any product or service.  To determine whether an agreement unreasonably restrains competition, courts have applied one of two methods of analysis, depending on the type of agreement at issue.  Certain agreements (called "per se" offenses") are deemed to be so inherently anti-competitive that they are always illegal, regardless of the intent of the parties or the actual effect of the agreements on competition.  These agreements include agreements between competitors to fix prices or the terms and conditions of credit and sales, to allocate customers or territories, not to deal with any person or persons ("group boycotts"), and, in certain circumstances, to sell one product conditioned on an agreement by the buyer to purchase a second, distinct product ("tying").  Resale price maintenance is also per se unlawful.


	

	Measures to Deal with Vertical Restraints


	Generally, non-price vertical restraints are analyzed under a “rule of reason” standard, which requires an in-depth analysis of the effect on competition in the relevant market.  In rule of reason analysis, competitive intent and effect are weighed along with the business justification of the challenged activities to determine their legality.  It should be noted that a rule of reason analysis does not “exempt” prohibited conduct, but rather determines whether conduct which is not “per se” prohibited should fall within the prohibitions of the antitrust laws.

Resale price maintenance is per se unlawful.


	

	Measures to Deal with Abuse of Dominant Position 


	Sherman Act § 2 makes it unlawful to "monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several states, or with foreign nations."

The offense of unlawful monopolization has two elements: possession of market power in the relevant market, and the willful acquisition or maintenance of that power, as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.  Market power has been defined as the power to control prices or exclude competition, and market share is the most important factor in measuring market power, with shares exceeding 70 percent usually considered sufficient for a finding of market power, and shares of less than 40 percent generally insufficient.  For the second element, courts have required a showing of anti-competitive or predatory conduct -- efforts to exclude rivals on some basis other than efficiency.  Examples of such conduct include below cost-pricing, filing of baseless litigation against competitors, or denial of access to an essential facility.

The offense of attempted monopolization has three elements: specific intent to control prices or destroy competition, predatory or anti-competitive conduct directed at the unlawful objective, and a "dangerous probability of success" in achieving a monopoly in the relevant market.


	

	Measures to Deal with Mergers and Acquisitions 


	Under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, notification to the FTC and Department of Justice is required before the consummation of an acquisition of stock or assets exceeding specified size of firm and size of transaction thresholds.  Generally, premerger notification is required if all of the following conditions are met:

1) either the acquiring person or the acquired person is engaged in interstate commerce,

2) one of the parties has annual net sales or total assets of $100 million or more, and the other has annual net assets or total sales of $10 million or more, and

3) as a result of the acquisition, the acquiring party will hold either (I) voting securities or assets of the acquired firm valued at more than $15 million, or (ii) 50% or more of the voting securities or assets of a firm with annual net sales or total assets of $25 million or more.

For transactions other than cash tender offers or acquisitions of bankrupt firms, the waiting period prior to consummation is 30 days.  When a second request for additional information has been issued by the antitrust authorities within that period, the merger cannot be consummated for 20 days after compliance with the request (in practice, the time it takes to respond to a second request can vary widely depending on the scope of the request and the merging parties' decision as to how quickly to respond, among other factors).  Cash tender offers and acquisitions of bankrupt firms have a shorter waiting period -- 15 days (plus 10 days after compliance with a request for additional information).  The agencies’ enforcement policy is outlined in the 1992 Horizontal Merger Guidelines (revised April 8, 1997).  If an agency concludes that a proposed merger would violate the antitrust laws, it must apply to a court to enjoin a merger prior to its consummation.


	In April, 1997, the FTC and DOJ adopted a revision of the efficiencies section of the 1992 Horizontal Merger Guidelines.  The revised guidelines clarify the kinds of efficiency claims that will be considered, and how they enter in the overall analysis of the competitive effects of a merger.  The revisions provide merging firms, the agencies and the public a clearer roadmap for determining whether efficiencies will result in lower prices or new products or will otherwise enhance competition.

In the Spring of 1997, the FTC and DOJ initiated a project on Joint Ventures to address, through a series of public hearings, whether and how U.S. antitrust guidance to the business community can be improved through clarifying and updating antitrust policies regarding joint ventures and other forms of competitor collaborations.  The FTC and DOJ are seeking to understand better the current use of collaborative agreements among competitors, including new varieties of collaboration, their business purposes and any business reasons why their use may have become more frequent.



	Other Issues Addressed by Competition Policy


	
	

	Co-operation Arrangements with other Member Economies


	The United States is a strong advocate of effective cooperation in the enforcement of competition policy.  The United States has bilateral cooperation agreements with Canada, Australia, Germany, the European Communities, Israel, Japan and Brazil (the last three signed in 1999).  The United States recently enacted legislation which would allow for even greater cooperation, including the exchange of confidential information on a reciprocal basis, pursuant to mutual antitrust assistance agreements to be negotiated with partners demonstrating an equivalent commitment to effective enforcement of competition laws and protection of confidential business information.


	In June 1998, representatives of the U.S. and the EU signed an antitrust cooperation agreement that outlined procedures under which one government could request another to use its own antitrust laws to address anticompetitive conduct that affects the requesting government.  This “positive comity” agreement supplements an earlier cooperation agreement between the parties that was signed in 1991.  Under the new agreement, the requesting government or party relies on its counterpart to take action under its own laws, consulting frequently in the process.  A positive comity referral will lead to efficient enforcement as each side deals with conduct occurring primarily in its own territory, and should help to resolve disputes over access to foreign markets.

In April 1999, the United States and Australia signed an antitrust assistance agreement, the first under the International Antitrust Enforcement Assistance Act of 1994 (AIAEAA@).  Under the agreement, U.S. and Australian antitrust agencies can exchange evidence on a reciprocal basis for use in antitrust enforcement, and assist each other in obtaining evidence located in the other’s country.  The agreement assures the protection of all confidential information exchanged by the two countries.  The Department of Justice (ADOJ@) and the Federal Trade Commission (AFTC@) anticipate that the agreement will become a model for other IAEAA-type agreements.

In March 1999, the United States and Israel signed an antitrust cooperation agreement.  The agreement is expected to enter into effect in the near future.  The agreement, similar to existing U.S. agreements with Canada and the European Union, contains provisions for enforcement cooperation and coordination, notification of enforcement actions that may affect the other country, conflict avoidance with respect to enforcement actions, and effective confidentiality protections.  This agreement does not change existing law in either country and is not a comprehensive mutual assistance agreement of the sort authorized by the International Antitrust Enforcement Assistance Act of 1994 and recently signed with Australia.

In June 1999, the Federal Trade Commission and the Australian Competition and Consumer Commission jointly targeted and put out of business an Internet domain registration scam being operated out of Australia.  The ACCC obtained $A250,000  from the perpetrators for refund to victims of the fraud.

In October 1999, the United States also signed an antitrust cooperation agreement with Japan.  This agreement contains essentially the same provisions as does the agreement with Israel.  The agreement with Japan does not change existing law of either country and is not an agreement of the sort authorized by the IAEAA.

In October 1999, the United States also signed an antitrust cooperation agreement with Brazil.  The agreement will become effective after action by the Brazilian Congress.  This agreement is also similar in substance to the agreements with Israel and Japan, does not change the laws of either country and is not an agreement of the sort authorized by the IAEAA.

In late 1998, the Federal Trade Commission and the health and competition law enforcement authorities of Mexico, Canada, the United States, and several U.S. states, formed a joint task force and issued a joint protocol on cross-border cooperation to address transnational marketing of fraudulent health care products and treatments.



	Activities with other APEC Economies and in other International Fora


	The United States participates actively in several international fora addressing cooperation in competition policy, including:

- the APEC Competition Policy and Deregulation Group,

- the FTAA Negotiating Group on Competition Policy,

- the OECD’s Committee on Competition Law and Policy,

- the work of UNCTAD related to competition policy,

- the WTO working group on the interaction between trade and competition policy.

U.S. antitrust agencies comply with the terms of the OECD’s revised 1995 recommendation on cooperation between member countries on anti-competitive practices affecting international trade, and have followed the notification practice called for by that recommendation in certain situations involving non-OECD APEC economies.


	


